United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






Court of Appeals of the District of Columbia 

APRIL TERM, 1932 


THE BALTIMORE & OHIO RAILROAD CO., A COR¬ 
PORATION; THE MICHIGAN CENTRAL RAIL¬ 
ROAD CO., A CORPORATION; PERE MARQUETTE 
RAILROAD CO., A CORPORATION, ET AL., APPEL¬ 
LANTS, 


DOMESTIC HARDWOODS, INC., A CORPORATION 
AND PLUNKETT-WEBSTER LUMBER CO., INC. 
A CORPORATION. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED JULY 6, 1932 


PRINTED AUGUST 10, 1932 








Court of Appeals of the District of Columbia 

APRIL TERM, 1932 

No. 5737 


THE BALTIMORE & OHIO RAILROAD CO., A COR¬ 
PORATION; THE MICHIGAN CENTRAL RAIL¬ 
ROAD CO., A CORPORATION; PERE MARQUETTE 
RAILROAD CO., A CORPORATION, AND SOUTH¬ 
ERN RAILWAY CO., A CORPORATION, APPEL¬ 
LANTS, 

VS . 

DOMESTIC HARDWOODS, INC., A CORPORATION, 
AND PLUNKETT-WEBSTER LUMBER CO., INC., 
A CORPORATION, APPELLEES. 


APPEAL FROM THE SUPREME COURT OF TH^ DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 


Caption . a 1 

Declaration . 1 2 

Demurrer of defendants; note. 7 S 

Propositions of law and authorities in support of defend¬ 
ants’ demurrer. 9 9 

Order overruling demurrer: judgment and appeal-- 16 15 

Memorandum: Supersedeas bond ($750) approved and filed. 16 15 

Defendants’ assignment of errors. 17 15 

Designation of record. \ - 17 16 

Clerk’s certificate. 19 17 ' 


Judd & Detweiler (Inc.), Printers, Washington, D.| C., July 26, 1932. 





















_ 
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Court of Appeals of the District of Columbia 


No. 5737. 

The Baltimore & Ohio Railroad Co., a Corporation; 
The Michigan Central Railroad Co., a Cdrporation; Pere 
Marquette Railroad Co., a Corporation, et al., Appellants, 

vs. 

Domestic Hardwoods, Inc., a Corporation; and Plunkett- 
Webster Lumber Co., Inc., a Corporation. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 80873. 

Domestic Hardwoods, Inc., a Corporation, and Plunkett- 
Webster Lumber Co., Inc., a Corporation, Plaintiffs, 


vs. | 

The Baltimore & Ohio Railroad Co., a Corporation; 
The Michigan Central Railroad Co., a Cbrporation; Pere 
Marquette Railroad Co., a Corporation; Southern Railway 
Co., a Corporation, and Tuckaseegee & Southeastern Rail¬ 
way Co., a Corporation, Defendants. 

Be it remembered, That in the Supreipe Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in tbe above-entitled 
cause, to wit: 


1—5737a 
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BALTIMORE & OHIO RAILROAD CO. ET AL. VS. 


1 Declaration. 

Filed February 8, 1932. 

i 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 80873. 

i _ _ 

Domestic Hardwoods, Inc., a Corporation, and Plunkett- 
Webster Lumber Co., Inc., a Corporation, Plaintiffs, 

v. 

The Baltimore & Ohio Railroad Co., a Corporation: 
The Michigan Central Railroad Co., a Corporation; Pere 
Marquette Railroad Cb., a Corporation; Southern Railway 
Co., a Corporation; Tuckaseegee & Southeastern Railway 
Co., a Corporation, Defendants. 

Plaintiffs, The Domestic Hardwoods, Inc., a corporation, 
and Plunkett-Webster Lumber Company, Inc., a corporation, 
by their attorneys Harry S. Elkins and H. L. McCormick, 
complain of the defendants, The Baltimore & Ohio Railroad 
Co., a corporation, The Michigan Central Railroad Co., a 
corporation, Pere Marquette Railroad Co., a corporation, 
the Southern Railway Co., a corporation, and Tuckaseegee 
& Southeastern Railway Co., a corporation, and each of 
them, for that heretofore on, to-wit, April 9, 1926, and sub¬ 
sequent dates to and including, to-wit, November 13, 1926, 
various shipments of lumber were shipped from East La- 
port, N. C., to Toronto, Ontario, Canada, said shipments 
all originating on the line of the defendant Tuckaseegee & 
Southeastern Railway Co., a corporation, and moving in con¬ 
tinuous interstate transportation over the line of defendant 
Tuckaseegee & Southeastern Railway Co., a corporation, and 
the lines of the other defendants named herein; all of said 
shipments were consigned to Toronto, Ontario, Canada; with 
respect to each of the aforementioned shipments the de- 

2 fendants and each of them demanded and the plaintiffs 
were compelled to pay, and the plaintiffs did pay or 

cause to be paid, the rate demanded by the defendants and 
each of them, to-wit, a rate of 58.5 cents per one hundred 




DOMESTIC HARDWOODS, INC., ET A]L. 3 

pounds; said payment to the defendants of the rate demanded 
was paid or caused to be paid by the plaintiffs in order to 
receive delivery of the shipments involved; and the plaintiffs 
say that at all times during the period of time; above referred 
to there was on file with the Interstate Cominerce Commis¬ 
sion published tariffs of the defendants an<} each of them 
covering shipments of lumber; that the published tariff rate 
at all times during the period above referred fco was 53 cents 
per hundred pounds; that the published tariff rate on file with 
the Interstate Commerce Commission was the lawful charge 
and rate for shipments of lumber and was the only lawful 
rate which the defendants and each of them Were entitled to 
receive or collect for the shipments and each of them above 
referred to; that as a consequence of the excessive, unjust and 
unreasonable charges of the defendants and etch of them the 
plaintiffs were compelled to, and they did paV or cause to be 
paid, an excess of 5.5 cents per hundred pounds on each of 
the shipments above referred to, and as a result of the excessive, 
unjust and unreasonable charges of the defendants and each 
of them plaintiffs were compelled to pay, and they did pay or 
cause to be paid, a total of six thousand four hundred thirty- 
nine dollars and nine cents ($6,439.09); arid the plaintiffs 
say that the defendants were entitled to receive, in full satis¬ 
faction of all lawful claims and charges for the above men¬ 
tioned shipments, only the sum of five thousand eight hundred 
thirty-three dollars and seventy-one cents p5,833.71); and 
the plaintiffs say that they were thereby compelled to pay, 
and they did pay or cause to be paid, the total sum of six 
hundred five dollars and thirty-eightl cents ($605.38) 
3 in excess of the lawful rate and/or dharge which the 
defendants and each of them were entitled to collect 
and/or receive for the above mentioned shipments; and the 
plaintiffs say that on, to-wit, December 13, 1929, they filed 
with the Interstate Commerce Commissipn a complaint 
against the defendants and each of them for reparation; that 
said complaint alleged that the rate deman4ed and collected 
by the defendants for the above mentioned shipments was 
unreasonable, and was unlawful and in violation of Section 6 
of the Interstate Commerce Act; and the plaintiffs further say 
that after a full and complete hearing by the Interstate Com¬ 
merce Commission said Interstate Commerce Commission 
entered an order on, to-wit, February 9, 1931, for the payment 
of money “as reparation on account of inapplicable rates 
charged for the transportation”; that said oi*der of the Inter- 
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state Commerce Commission required payment to be made 
on or before March 26, 1931; and the plaintiffs further allege 
that a copy of the order of the Interstate Commerce Com¬ 
mission was duly served upon the defendants and each of them 
by the Interstate Commerce Commission in the manner pro¬ 
vided by the rules of practice of said Interstate Commerce 
Commission; said order of the Interstate Commerce Commis¬ 
sion above referred to was based upon a “ report of the Com¬ 
mission" in words and figures as follows, to-wit: 

^ Interstate Commerce Commission. 

No. 22992. 

Domestic Hardwoods, Incorporated, 

v. 

Baltimore & Ohio Railroad Company et al. 

Submitted July 10, 1930. Decided November 5, 1930. 

4 Rate on lumber, in carloads, from East Laport, N. C., 
to Toronto, Ontario, Canada, found inapplicable. 
Reparation awarded. 

G. H. Meyer for complainant. 

L. V. Crane and Joseph Marks for defendants. 

Report of the Commission . 

Division 3, Commissioners McManamy, Brainerd, and Lee. 
By Division 3: 

This case was presented under the shortened procedure. 
Exceptions were filed by defendants to the report proposed by 
the examiner. 

Complainant, Domestic Hardwoods, Inc., was succeeded 
by Plunkett-Webster Lumber Company, a corporation, here¬ 
inafter called complainant, October 1, 1926. By complaint 
filed December 13, 1929; it is alleged that the rate collected 
on 23 carloads of lumber shipped from East Laport, N. C., 
to Toronto, Ontario, Canada, between April 9 and November 
2, 1926, was inapplicable. Reparation only is sought. An 
overcharge claim covering these shipments was filed with the 
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delivering carrier on March 19, 1929, and waJs disallowed on 
November 6, 1929. An exhibit of record refers to 24 ship¬ 
ments but the complaint seeks reparation on £3 only. Rates 
will be stated in amounts per 100 pounds. 

The shipments moved as routed by the shipper over de¬ 
fendants' lines via Cincinnati, Ohio. Ten were milled in 
transit at Biltmore, N. C. Charges were collected at a com¬ 
bination commodity rate of 58.5 cents, composed of 32 cents 
to Cincinnati and 26.5 cents beyond. Both factors of the 
rate charged were subject to the rule for constructing com¬ 
bination rates published in Agent Jones’ tariff I. C. C., U. S. 1. 
The application of this rule resulted in a rate of 53 cents, 
which complainant alleges was applicable. 

When these shipments moved a joint rate cff 59.5 cents was 
in force from East Laport to Toronto, but yas restricted to 
apply only via the Virginia and Maryland gateways. This 
rate was applicable in connection with the originating line to 
which these shipments were tendered. Defendants contend 
that the existence of the joint rate via the Virginia and Mary¬ 
land gateways defeated the application of the combination 
rule to the factors applicable over the roufe of movement, 
under the language employed in the tariff which provides 
that the rule is applicable “ where no published through rates 
are in effect from point of origin to destination.” We have 
repeatedly found that the combination rule applies to com¬ 
bination rates over routes where no joint rates are applicable, 
regardless of whether joint rates are maintained from and to 
the same points over other routes. Wausau Southern Lumber 
Co. v. A. G. S . R. R . Co., 142 I. C. C. 521. 

We find that the rate charged was inapplicable; that the 
applicable rate was 53 cents; that complainant or its predeces¬ 
sor made the shipments as described and phid and bore the 
charges thereon; that they were damaged thereby in the 
5 amount of the difference between the | charges paid and 
those which would have accrued at the rate herein 
found applicable; and that complainant is entitled to repara¬ 
tion, with interest. Complainant should copiply with Rule V 
of the Rules of Practice. 

By the commission, division 3. 

[seal.] GEORGE B. ^IcGINTY, 

Secretary. 

■ i 

i 

said order of the Interstate Commerce Commission above 
referred to was in the following words and figures, to-wit: 



6 


BALTIMORE & OHIO RAILROAD CO. ET AL. VS. 


Order. 

At a General Session of the Interstate Commerce Commission, 
Held at its office in Washington, D. C., on the 9th Day of 
February, A. D. 1931. 


No. 22992. 

Domestic Hardwoods, Incorporated, 


Baltimore & Ohio Railroad Company et al. 

It appearing , That on November 5, 1930, the commission, 
by division 3, entered its report in the above-entitled proceed¬ 
ing, which report is hereby referred to and made a part hereof, 
and this proceeding now coming on for further consideration 
on the question of reparation, and the parties having filed an 
agreed statement with respect to the shipments in question, 
showing, among other things, the dates on which payment of 
the charges assailed was made; we find that complainant is 
entitled to awards of reparation from the defendants named 
in the following table, in the amounts set opposite their 
respective names, with interest. 


Defendants Amounts 

Tuckaseegee and Southeastern Railway Company; 

Southern Railway Company; and The Baltimore 

and Ohio Railroad Company. $136.50 

Tuckaseegee and Southeastern Railway Company; 

Southern Railway Company; The Baltimore and 
Ohio Railroad Company; and The Michigan Cen¬ 
tral Railroad Company. 100.48 

Tuckaseegee and Southeastern Railway Company; 

Southern Railway Company; The Baltimore and 
Ohio Railroad Company; and Pere Marquette 
Railway Company. 368.40 


It is therefore ordered , That the defendants, named in each 
of the groups shown in the above table, be, and they are 
hereby, authorized and directed to pay unto the complainant, 
Plunkett-Webster Lumber Company, Incorporated, on or be- 
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fore March 26, 1931, the amounts set opposite their 

6 respective names in said table, with interest thereon at 
the rate of six per cent per annum, from the respective 

dates of payment of the charges assailed shown in the afore¬ 
said agreed statement, as reparation on account of inapplicable 
rates charged for the transportation of 23 carloads lumber 
from East Laport, N. C., to Toronto, Ontario, Canada. 

By the commission. 

[seal.] GEORGE B. Mc(jlINTY, 

Secretary . 

and the plaintiffs further allege that, subsequent to the service 
of the order of the Interstate Commerce Commission upon the 
defendants and each of them, the plaintiffs dully demanded of 
the defendants and each of them that they and each of them 
comply with said order of the Interstate Commerce Commis¬ 
sion, but the defendants and each of them refused and do now 
refuse to comply with said order of the Interstate Commerce 
Commission, and the defendants and each of them refused 
and do now refuse to pay to the plaintiffs the feum or sums of 
money found by said Interstate Commerce Commission, by 
its order above referred to, to be due and qwing from the 
defendants and each of them; 

Wherefore, plaintiffs bring this action by virtue of the 
Act to Regulate Commerce of 1887 and amendments thereto 
and allege that the rates charged by the defendants and each 
of them for the shipments above referred to were unjust, un¬ 
reasonable, and unlawful and in violation of law; and the 
plaintiffs further allege that by reason of the ujijust, unreason¬ 
able and unlawful demands of the defendants and each of 
them the said plaintiffs were compelled to pay, and they did 
pay, the full sum of six hundred five dollars and thirty-eight 
cents ($605.38) in excess of the lawful rate cohering the ship¬ 
ments* of lumber above referred to; and the plaintiffs further 
allege that they are now entitled to recover froip the defendants 
and each of them the sum of six hundred five dollars and 
thirty-eight cents ($605.38), together with a reasonable 

7 attorneys' fee which the plaintiffs allege to be five 
hundred dollars ($500.00), together with interest at 

six percent per annum, together with costs of this action; 
and the plaintiffs claim from the defendants ajnd each of them 
the full sum of one thousand one hundred five dollars and 
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thirty-eight cents ($1,105.38), together with interest and costs 
of this action. 

I HARRY S. ELKINS, 

i H. L. McCORMICK, 

Attorneys for Plaintiffs . 

Demurrer of Defendants . 

Filed March 10, 1932. 

* * * J|e :je $ * 

Now come the defendants in the above entitled cause, and 
demur to the declaration filed in said cause, and they say that 
said declaration is bad in substance. 

HAMILTON & HAMILTON, 

By JOHN J. HAMILTON, 

! Attorneys for Defendants . 

CHARLES CLARK, 

! Attorney for Defendants. 

Note: Among the matters to be argued in support of the 
above demurrer are the following: 

1. That the Supreme Court of the District of Columbia has 
no initial or primary jurisdiction of issues involving the exces¬ 
sive, unjust or unreasonable nature of interstate freight rates; 
on the contrary the exclusive primary or initial jurisdiction 
thereof was at all times within the purview of the plaintiffs’ 
declaration in the Interstate Commerce Commission. 

2. That the Interstate Commerce Commission, at the time 

plaintiffs’ complaint was filed with it and at all times 
8 since has had no jurisdiction of the subject matter of 
said complaint. On the contrary the exclusive juris¬ 
diction of said subject matter was at all said times in the 
courts. 

3. That plaintiffs may not here by undertaking to combine 
two causes of action in a single count enlarge the jurisdiction 
of the Supreme Court of the District of Columbia. 

4. That plaintiffs may not strike the allegations of exces¬ 
sive, unjust and unreasonable charges from their declaration 
and proceed as for overcharge, for plaintiffs’ right thereto, if 
any they ever had, was at the time their declaration was 
filed and now is barred by the limitations provided in the 
commerce act. 
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insufficient at 
defendants to 
reparation or 

ILTON, 


5. That plaintiffs’ right to recover overcharges in the 
amount here sought, if any they ever had, was] barred at the 
time they filed their complaint before the Interstate Com¬ 
merce Commission under the limitations provided in the com¬ 
merce act. 

6. That plaintiffs’ declaration sets out no cause of action 
against these defendants or any of them. Said) Commission’s 
decision and order therein pleaded are wholly 
law and the findings therein and the order to 
pay plaintiffs the amount named by way of 
otherwise is contrary to law. 

HAMILTON & HAM 
By JOHN J. HAMILTON, 

CHARLES CLARK, 

Attorneys foir Defendants . 

Messrs. Harry S. Elkins, 

H. L. McCormick, 

Attorneys for Plaintiffs: 

Please take notice that the propositions of law and authori¬ 
ties to be submitted in support of the foregoing demurrer are 
attached hereto. The rules of court requite that if you 
intend to oppose the sustaining of the foregbing demurrer, 
you shall within five days from the date: of service of a 
9 copy of the demurrer upon you, or such further time as 
the court may grant or as the parties to this suit may 
agree upon, file in reply with the Clerk of the court, a state¬ 
ment of the points and authorities upon which you rely, and 
serve a copy thereof upon counsel for the defendants. 

HAMILTON & HAMILTON, 

By JOHN J. HAMILTOl 
CHARLES CLARK, 

Attorneys for Defendants. 

Propositions of Law and Authorities in Support of Defendants ’ 

Demurrer . 


I. The courts have no initial or primary jurisdiction of 
issues involving the excessive, unjust or unreasonable nature 
of interstate freight rates. The exclusive primary or initial 
jurisdiction thereof is in the Interstate Comperce Commis¬ 
sion. 
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The Commission, under the Commerce Act, (49 U. S. C. A., 
Section 1) is given the exclusive primary jurisdiction of such 
subject matter. Texas & P. R. Co. v. Abilene Cotton Oil 
Company , 204 U. S. 426 (1907). 

II. The Interstate Commerce Commission has no jurisdic¬ 
tion of the subject matter of this action; the jurisdiction of 
said subject matter is in the courts; that is to say, the courts 
of law have exclusive jurisdiction of the subject matter of 
this action. 

While the Constitution of the United States, by Article 1, 
Section 8, Clause 3, (U. S. C. A., Part 1, Page 138) grants the 
Congress power “to regulate commerce * * * among the 
states * * *” the Congress has delegated to the Interstate 
Commerce Commission only part of that power in an Act 
now known as the Interstate Commerce Act, February 
10 4, 1887, as amended (49 U. S. C. A. Section 1, et seq.). 

The powers of the Commission are limited, just as the 
jurisdiction of the United States District Courts and Circuit 
Courts of Appeal. Neiucomb v. Burbank , 181 Fed. 334, 335 
(C. C. A. 2nd Circuit, 1910). New York Central Securities v. 
U. S 54 Fed. (2d) 122 (1931). 

Section 6 of the Commerce Act (49 U. S. C. A., Section 6, 
Sub 1, Page 236) declares the carriers shall file with the 
Commission their tariff schedules of rates, rules, etc., affecting 
charges, that such carriers shall not engage in transportation 
until their tariffs are so filed, and that w’hen so filed they shall 
be strictly observed (49 U. S. C. A., Section 6, Sub 7, Page 238). 

Freight rates are assessed upon interstate shipments of 
freight under tariffs filed under the Section 6 of the Commerce 
Act. Similarly, such shipments moved under bills of lading 
prescribed for the carriers by the Commission for handling 
such shipments and the same similarly published under Sec¬ 
tion 6 of the Commerce Act. In the matter of Bills of Lading , 
52 i: C. C. 671 (1919) and 64 I. C. C. 357 (1921). 

Texas & P. R. Co. v. Leatherwood, 250 U. S. 478 (1919), 
at page 481, referring to Georgia , F. & A. R. Co. v. Blish Mill¬ 
ing, 241 U. S. 190, held that the bill of lading given by the 
initial carrier embodies the contract for transportation and 
that its terms, just as the rate, are binding upon the shipper 
and all carriers, and u each has in effect the force of a statute of 
which all affected must take notice.” 

The issue in the case at bar is, which of two rates should be 
assessed,—a case not 6f reparation as for an excessive, unrea¬ 
sonable, or unjust rate, but a mere question of tariff applica- 
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any is allowed, 
and thus grows 


: 

tion or construction, as some call it, or is we here sub- 
11 mit a question of interpretation of the contract existing 
between the parties to this action covering the several 
shipments of lumber involved—a contract fhded in law and 
having the force of a Federal statute. That presents an issue 
for the courts and not for the Commission’s jurisdiction. 

Where the Commission finds the rate paid was the pub¬ 
lished rate under Section 6, but in violation of other sections 
of the Act, and awards reparation down to the basis of reason¬ 
ableness which it finds proper, the award to tjie complainant 
is for the breach of a public duty, a tort, Leivis v. Southern 
Pacific R. Co ., 283 U. S. 654, 660, and differeni from the issue 
raised in the case at bar where the recovery, if 
must be as for damages by way of overcharge 
out of the contract of the parties and for the j^ourts to deter¬ 
mine. The Constitutional limitations on the Congress prevent 
it from conferring jurisdiction thereof in tlje Commission. 
Hepburn v. Griswold , 8 Wall. (75 U. S.) 603, 611, 613. 

In Great Northern Ry. v. Merchants Elevator Co ., 259 U. S. 
285 (1922), the Railway contended that the case came within 
the doctrine of Texas & P. R. Co. v. Abilene Cotton Oil Co ., 
204 U. S. 426 (1907), that the action should have been brought 
before the Commission. The court held against that conten¬ 
tion, saying: 

“ Every question of the construction of a tariff is deemed a 
question of law; and where the question concerns an interstate 
tariff it is one of Federal law.” (290) 

“But what construction shall be given to the railroad tariff 
presents ordinarily a question of law which dbes not differ in 
character from those presented when the construction of any 
other document is in dispute.” (291) 

“When the words of a written instrument kre used in their 
ordinary meaning, their construction presents a question 
solely of law.” (291) 

“The task to be performed is to determine the meaning of 
words of the tariff which were used in their ordinary sense and 
to apply that meaning to the undisputed facts. That opera¬ 
tion was solely one of construction, and preliminary resort to 


the Commission was therefore unnecessary.” 


12 In Gimbel Bros. v. Barrett, 215 Fbd. 1004, it was 
said: 

“To hold that the court cannot determine the fact of 
whether the published rate, or more or less tl^an the published 


(294) 
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rate has been collected in a given case is to take from the courts 
the jurisdiction committed to them by Congress.” (1006) 

“In any case the fact of departure from it (the tariff) must 
be a fact within the province of the court to find, or it can 
never proceed to render judgment in any case.” (1006) 

Empire Refineries v. Guaranty Trust Co., 271 Fed. 668, 
(Circuit Court of Appeals, Eighth Circuit, 1921), at page 669: 

“The cause of action is one to recover damages for a breach 
of the contract, a bailment, a matter over which it is clear the 
Commission has no jurisdiction.” 

III. Plaintiffs here may not by combining two causes of 
action one of which the court has jurisdiction and one of which 
it may not have jurisdiction thus enlarge the jurisdiction of 
this court and maintain the present action brought as it is in 
a single count. See Geneva Furniture Manufacturing Com¬ 
pany v. S. Karpen & Brothers, 238 U. S. 254, 59 L. Ed. 1295 
(1915). 

IV. The plaintiffs here may not maintain their present 
action by striking so much thereof as falls within the exclusive 
jurisdiction of the Interstate Commerce Commission, under 
the doctrine of Texas & P. R. Co. v. Abilene Cotton Oil Com¬ 
pany , supra , and thus treat the action as one for overcharge 
growing out of the contract of affreightment because the life 
of such overcharge, if any ever existed under Section 16, 
paragraph (3), had expired. Kansas City Southern R. Co. v. 
Wolf, 261 U. S. 133 (1923), at page 140 it was said: 

“The lapse of time had destroyed any liability by the carrier 
to the shipper or his assignee for the alleged overcharges, and 
the demurrer should have been sustained.” 

13 V. Plaintiffs’| right to recover overcharges in the 
amount here sought are barred because they were 
similarly barred at the time their complaint was filed, Docket 
22992, with the Interstate Commerce Commission. 

The complaint before the Commission was filed on Decem¬ 
ber 13, 1929, the shipments in question moved in interstate 
commerce between April 9, 1926 and November 13, 1926, 
more than three years prior to the filing of the complaint 
before the Commission and, obviously, more than three years 
before the filing of the declaration in this court. The three 
year period is provided in Section 16, paragraph (3) of the 
Interstate Commerce Act, (49 U. S. C. A., Section 16, Sub 3). 
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Moreover, in so far as plaintiffs 7 declaration I seeks to re¬ 
cover reparation out of the shipments in question under the 
order of the Commission dated February 9, ly31, they are 
similarly barred because their complaint was filed with said 
Commission more than two years after said shipments moved 
and under Section 16 of the Interstate Commerce Act, (49 
U. S. C. A., Section 16, Sub 3) the life of claims for reparation 
is two years. 

Kansas City Southern R. Co. v. Wolf, 261 U. S. 133, 139 
(1923): 

“ Under such a statute the lapse of time not bnly bars the 
remedy but destroys the liability.” 

The period of limitations in Section 16 of the Commerce 
Act is similar to the two year statute of limitations found in 
the Federal Employers Liability Act , 35 Stats. j)5, Section 6, 
discussed in Atlantic Coast Line R. Co. v. Burnette, 239 U. S. 
199, and in Vermont Ry. v. White, 238 U. S. 50^. 

Obviously, the limitation period is a part bf the statute 
creating the right and thus a party plaintiff mudt conclusively 
show himself within the terms of the statute or else 
14 suffer dismissal upon motion or demurrer. The ques¬ 
tion is jurisdictional and must plainly appear upon 
the face of a plaintiff’s declaration. 

VI. The plaintiffs’ declaration fails to set otit a cause of 
action against these defendants or either of thecti. 

The reparation order of the Commission of February 9, 
1931, set out in the declaration is not sued on as such and may 
not be thus sued on. Lewis v. Southern Pacific Co., 283 U. S. 
654 (1931): 

“The Act does not create a cause of action! based on the 
Commission’s findings or reparation order for tpe recovery of 
money collected as freight charges.” (660) 

“It is clear that the action is not on the a^ard as such.” 
(661) 

The declaration alleges that during the time of the move¬ 
ment of these shipments there was a through] rate in effect 
of 59.5 cents from East Laport, N. C., to Toifonto, Ontario, 
Canada, applicable via the initial line, party qefendant here, 
to whom the shipments were tendered at East Laport, such 
rate being restricted to apply only via Virginia and Maryland 
gateways. 

It shows another rate of 58.5 cents made up <f>f two separate 
factors of 32 cents from East Laport to Cincinnati, Ohio, 
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and 26.5 cents, Cincinnati to Toronto, called a combination 
rate. Both factors of such rate were subject to the rule for 
constructing combination rates published in a tariff known as 
Agent Jones' I. C. C. U. S. 1. The application of this rule 
would produce a rate of 53 cents which plaintiffs seek and 
which the Commission found should have been assessed. 

It further shows that the Jones tariff carrying the combina¬ 
tion rule only applied to the factors making up the combina¬ 
tion rate through Cincinnati “where no published through 
rates are in effect from point of origin to destination," to 
quote from the language of the tariff. 

15 It further appears that the shippers, plaintiffs here, 
routed the shipments in question via Cincinnati, Ohio, 

and that they moved that way. 

The point of this demurrer is that under such conditions 
the Commission in reaching its conclusion ignored the provision 
of Jones' tariff that it was to apply “where no published 
through rates are in effect from point of origin to destination." 

The complaint shows there was such a through rate, that 
is to say, a through rate specifically published and specifically 
confined in its application to a given route. The Commission 
had to ignore the existence of the through rate and ignore the 
provisions of Jones’ tariff quoted above or if it recognized 
them had to read additional words into the tariff, such, for 
instance, that the Jones combination tariff would apply when 
there is no through rate in effect “via the route of movement," 
that is to say, no thrbugh rate via Cincinnati. The Commis¬ 
sion could neither ignore the one or substitute the other. 

The tariffs having the effect of federal statutes should be 
similarly construed. The tariffs containing the shipping con¬ 
tract and the rates just referred to form the contract. Such a 
contract should be construed or interpreted as a statute 
would be. 

The rule is well stated in 25 R. C. L., Section 213 at pages 
957 and 958, and in Section 217, pages 961 and 962. 

Davis v. Prairie Pipe Line Co., 298 Fed. 393, Portland 
Cattle Co. v. Oregon S. L . R. Co., 251 Fed. 33, Pillsbury Flour 
Mills v. Great Northern Ry., 25 Fed. (2d) 66. 

HAMILTON & HAMILTON, 

By JOHN J. HAMILTON, 

Attorneys for Defendants. 
CHARLES CLARK, 

Attorney for Defendants. 


DOMESTIC HARDWOODS, INC., ET AL 
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16 Supreme Court of the District of Columbia. 

i 

i 

Tuesday, April 19, 1932. 

Session resumed pursuant to adjournment, Hon. Jesse C. 
Adkins, Justice, presiding. 


Upon consideration of the demurrer of defendants The 
Baltimore & Ohio Railroad Co., The Michigan Central Rail¬ 
road Co., Pere Marquette Railroad Co., Southern Railway Co., 
to the declaration it is ordered that said demurrer be, and the 
same is hereby overruled. Whereupon, the s^id defendants 
by their attorneys of record, in open Court, 
upon said demurrer, and judgment is ordered! 
therewith. 

Wherefore, it is considered that plaintiffs Recover of said 
defendants the sum of One Thousand One Hundred Five 


elect to stand 
in accordance 


with interest 
to be taxed by 


dants by their 
appeal to the 


Dollars and Thirty-eight Cents ($1,105.38) 
thereon until paid, together with costs of suit 
the clerk and have execution thereof. 

To the foregoing judgment the said defen) 
attorneys of record, in open Court, note an 
Court of Appeals of this District; whereupon, an undertaking 
to act as a costs bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fifty Dollars ($50.00) 
cash with the clerk in lieu thereof and a further undertaking to 
act as a supersedeas bond is hereby fixed in the sum of Seven 
Hundred Fifty Dollars ($750.00). 


Memorandum . 


April 29,1932.—Supersedeas bond ($750) approved and filed 
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Defendants' Assignment of Errors 
Filed April 29, 1932. 


Now come the defendants and file the follow 
of Errors on appeal from the judgment overru|L 
Demurrer in the above entitled cause: 

1. The court erred in overruling defendants 


ing Assignment 
ing defendants' 

Demurrer. 
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2. The court erred in holding as a matter of law that the 
Interstate Commerce Commission, at the time plaintiffs’ 
complaint was filed with it, and at all times since, had juris¬ 
diction of the subject-matter of said complaint. 

3. The court erred in holding that the plaintiffs’ right to 
recover the overcharges claimed in the declaration was not 
barred at the time the plaintiffs filed their complaint before 
the Interstate Commerce Commission under the limitation 
provided in the Interstate Commerce Act. 

4. The court erred in holding that the plaintiffs’ declaration 
set out a valid cause of action against the defendants or any 
of them, and that the Interstate Commerce Commission’s 
decision and order set forth in the declaration were sufficient 
in law as a basis for the order to the defendants to pay the 
plaintiffs the amount named by way of reparation or otherwise. 

HAMILTON & HAMILTON, 

By JOHN J. HAMILTON 
CHARLES CLARK, 

Attorneys for Defendants. 

Designation of Record. 

Filed April 29, 1932. 

******* 

The Clerk will please include in the record on appeal the 
following papers: 

1.. Declaration. 

2. Defendants’ demurrer (including Points and Au- 
18 thorities). 

3. Order overruling demurrer and entry of judgment 
for plaintiffs. 

4. Note: Appeal noted in open court. 

5. Assignment of errors. 

6. Undertaking on appeal. 

7. This designation. 

HAMILTON & HAMILTON, 

By JOHN J. HAMILTON, 

CHARLES CLARK, 

Attorneys for Defendants. 



DOMESTIC HARDWOODS, INC., ET AL. 
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Service acknowledged this 29th day April, 1932. 

H. L. McCORMICK, 

HARRY S. ELKINS, 

A ttys, for Plaintiffs. 

19 Supreme Court of the District of Columbia. 

United States of America, j 

District of Columbia , ss: 

I 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 18, both inclusive, to be a tri}e and correct 
transcript of the record, according to directions of counsel 
herein filed, copy of which is made part of this transcript, in 
cause No. 80873 at Law, wherein Domestic Hardwoods, Inc., 
a corporation, et al. are Plaintiffs and The Baltimore & Ohio 
Railroad Co., a corporation, et al. are Defendants, as the same 
remains upon the files and of record in said Couift. 

In testimony whereof, I hereunto subscribe i^iy name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 6th day of July, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Sujpreme Court. 
No. 5737. The Baltimore & Ohio Railroad Co., a Corporation; 
The Michigan Central Railroad Co., a Corporation; Pere 
Marquette Railroad Co., a Corporation, et al., Appellants, vs. 
Domestic Hardwoods, Inc., a Corporation, and Plunkett- 
Webster Lumber Co., Inc., a Corporation. Coqrt of Appeals, 
District of Columbia. Filed Jul. 6, 1932. Henfy W. Hodges, 
Clerk. 


(2265) 
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April Term, 1932. 


No. 5737. 


The Baltimore & Ohio Railroad Co., A Corporation ; 
The Michigan Central Railroad Co., A Corpora¬ 
tion ; Pere Marquette Railroad Co., A Corpora¬ 
tion, et al., Appellants , 


Domestic Hardwoods, Inc., A Corporation, and 
Plunkett-Webster Lumber Co., Inc., A Corpora¬ 
tion, Appellees . 


BRIEF FOR APPELLANTS. 


Washington, D. C., 
September 13,1932. 


John J. Hamilton, 

Charles Clark, 

Attorneys for Appellants . 
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Court of Appeals, Bistrict of Columbia 

April Term, 1932. I 


No. 5737. 


The Baltimore & Ohio Railroad Co., A Corporation ; 
The Michigan Central Railroad Co., A Corpora¬ 
tion; Pere Marquette Railroad Co., A Corpora¬ 
tion, et al., Appellants, 

vs . 

Domestic Hardwoods, Inc., A Corporation, and 
Plunkett-Webster Lumber Co., Inc., A (Corpora¬ 
tion, Appellees . 

BRIEF FOR APPELLANTS. 


STATEMENT. 

The above stated action was commenced bp the filing 
of a petition (Tr. 2) in the Supreme Court df the Dis¬ 
trict of Columbia on February 8, 1932, wlnfre it was 
docketed as No. 80873 At Law, wherein Domestic Hard¬ 
woods, Tnc., and Plunkett-Webster, Inc., so light judg¬ 
ment in their favor against the Baltimore! and Ohio 
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Railroad Company, the Michigan Central Railroad 
Company, the Pere Marquette Railroad Company, the 
Southern Railway Company, and the Tuckaseegee & 
Southeastern Railway Company, upon a reparation 
order issued by the Interstate Commerce Commission 
on February 9, 1931, such action being brought under 
the provisions of Section lb of the Interstate Com¬ 
merce Act (49 U. S. C. A. Section 16).* 

Appellants here, defendants in the Supreme Court 
of the District, duly demurred (Tr. 8) to the petition 
or declaration tiled by appellees here, plaintiffs there, 
and the same was, in due course, heard upon oral 
argument in the Supreme Court of the District, Hon. 
Jesse C. Adkins,i Justice presiding, and upon consid¬ 
eration of the demurrer and argument submitted on 
behalf of parties the court entered an order (Tr. 15) 
overruling the demurrer; and upon the election of ap¬ 
pellants, defendants there, to stand upon their de¬ 
murrer the court gave judgment in plaintiffs’ favor 
for the amount named in the reparation order of the 
Interstate Commerce Commission, with interest, in the 
sum of $1,105.38 with costs. 

To the judgment of the court defendants, appellants 
here, entered their appeal in open court, filed the re¬ 
quired bond, assignments of error (Tr. 15) and desig¬ 
nation of record (Tr. 16) as provided under tlie rules 
of the court and caused a transcript of the record to be 
duly filed and printed in this court. 

Hereinafter we refer to the parties as they appeared 
in the court below as plaintiffs and defendants thus 
corresponding with their designation in the record. 

*The sections of the Act herein referred to correspond to the sections 
as shown in 49 U. S. C- A. We largely omit the full citation to avoid 
repetition. 
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THE FACTS ALLEGED IN PLAINTIFFS’ 

DECLARATION. I 


Plaintiff’s declaration alleges that during t^ie period 
April 9,1926, to November 13,1926, there were shipped 
23 carload lots of lumber from East La Poifte, N. C., 
on the line of the Tuckaseegee & Southeaster^ Railway 
Company, via it and the lines of the other defendants, 
consigned to Toronto, Ontario, Canada, upon which 
plaintiffs paid freight charges on basis of a rate of 
58.5 cents per 100 pounds in order to receive delivery 
thereof at destination; that the changes shlould have 
been assessed at a freight rate of 53 cents per 100 
pounds. The difference of 5.5 cents per 1(|)0 pounds, 
amounting to $605.38 on the 23 shipments, is the over 
charge plaintiffs seek to recover. 

Plaintiffs on December 13,1929, filed theiij complaint 
before the Interstate Commerce Commission and plead 
its report of November 5, 1930, and order oj' February 
9, 1931, in such proceeding known as Docket 22992, 
168 I. C. C. 753. That report recites the j shipments 
hereinabove described and states plaintiffs’ conten¬ 
tion that the rate of 58.5 cents was inapplicable. The 
Commission found: 


“An overcharge claim covering thesd? shipments 
was filed with the delivering carrier on March 19, 
1929, and was disallowed on November 6, 1929.” 


“The shipments moved as routed by the shipper 
over defendants’ lines via Cincinnati, Ohio.” 

“Charges were collected at a combination com¬ 
modity rate of 58.5 cents, composed of 32 cents 

to Cincinnati and 26.5 cents bevond. Both fac- 

* 

tors of the rate charged were subject to the rule 
for constructing combination rates published in 
Agent Jones’ Tariff I. C. C. U. S. l.j The appli- 
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cation of this rule resulted in a rate of 53 cents, 
which complainants alleged was applicable.” 

“When these shipments moved a joint rate of 
59.5 cents was in force from East La Porte to 
Toronto, but was restricted to apply only via the 
Virginia and Maryland gateways. This rate was 
applicable in connection with the originating line 
to which these shipments were tendered. Defen¬ 
dants contend that the existence of the joint rate 
via the Virginia and Maryland gateways de¬ 
feated the application of the combination rule to 
the factors applicable over the route of movement, 
under the language employed in the tariff which 
provides that the rule is applicable 

‘Where no published through rates are in 
effect from point of origin to destination.’ ” 

The Commission found on authority Wausau South¬ 
ern Lumber Co. vi A. G. S. R. R. Co., et at., 142 I. C. C. 
521, that the applicable rate was 53 cents and issued 
its reparation order for the difference between the 
charges at that rate and the charges paid at the rate 
of 58.5 cents. 

DEFENDANTS’ DEMURRER. 

Defendants demurred to plaintiffs’ declaration upon 
the ground that it is bad in substance and supported 
their demurrer with six points or specifications (Tr. 
8) and filed their authorities in support thereof. (Tr. 9) 

Points Nos. 1, 3 and 4 in support of defendants' 
demurrer were made more for the purpose of clarifying 
the declaration in order to bring their points Nos. 2, 5 
and 6 more directly to bear upon the declaration. That 
was thought necessary because the expression “unjust, 
and unreasonable charges” was used in plaintiffs’ dec- 


5 


laration. Such expression suggests a case under Sec¬ 
tion 1 of the Interstate Commerce Act, while the report 
of the Commerce Commission, set out in full in the 
declaration, clearly shows the case before it was under 
Section 6. Points Nos. 1, 3 and 4 were njade out of 
abundant caution. Plaintiffs, upon the oral argument, 
readily agreed that the case presented before the Com¬ 
mission was under Section 6. 

The remaining points in support of defendants’ de¬ 
murrer are embraced within their assignments of error 
in this court. 

DEFENDANTS’ ASSIGNMENTS OF ERROR. 

Defendants assigned error (Tr. 15) upcjm the judg¬ 
ment overruling their demurrer in the following par¬ 
ticulars : 

1. The court erred in overruling defendants’ de¬ 
murrer. 

2. The court erred in holding as a matter of law 

i 

that the Interstate Commerce Commission, at the time 
plaintiffs’ complaint was filed with it and at all times 
since, had jurisdiction of the subject matter of said 
complaint. ( Point No. 2 of Demurrer.) 

3. The court erred in holding that tljie plaintiffs’ 
right to recover the overcharges claimed in the declara¬ 
tion was not barred at the time the plaintiffs filed 
their complaint before the Interstate Commerce Com¬ 
mission under the limitation provided in the Interstate 
Commerce Act. (Point No. 5 of Demurrer.) 

4. The court erred in holding that tjie plaintiffs’ 
declaration set out a valid cause of actio^i against the 
defendants or any of them, and that tlie Interstate 
Commerce Commission’s decision and order, set forth 
in the declaration, was sufficient in law as a basis for 
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the order to the defendants to pay the plaintiffs the 
amount named by way of reparation or otherwise. 
(Point Xo. 6 of Demurrer.) 

These assignments will here be argued in the order 
named. 


ARGUMENT. 

The Interstate Commerce Commission Has no Juris¬ 
diction of the Subject Matter. 

This heading covers Assignments of error Nos. 1 
and 2 (Tr. 16) wherein we submit that the court below 
erred in overruling the defendants’ demurrer because 
the court should have held that the Interstate Com¬ 
merce Commission was without jurisdiction of the sub¬ 
ject matter of the complaint at the time it was filed 
with it and has, at all times since, lacked jurisdiction. 

At the outset, we quote the pertinent sections of the 
Commerce Act: 

“Sec. 8. That in case anv common carrier sub- 
ject to the provisions of this Act shall do, cause 
to be done, or permit to be done any act, matter, 
or thing in this Act prohibited or declared to be 
unlawful, or shall omit to do any act, matter, or 
thing in this Act required to be done, such com¬ 
mon carrier shall be liable to the person or per¬ 
sons injured thereby for the full amount of dam¬ 
ages sustained in consequence of any such viola¬ 
tion of the provisions of this Act, together with a 
reasonable counsel or attorney’s fee, to be fixed 
bv the court in every case of recovery, which at- 
torney’s fee shall be taxed and collected as part 
of the costs in the case.” (49 U. S. C. A. section 
8, page 316) 

“Sec. 9. That any person or persons claiming 
to be damaged by any common carrier subject to 
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the provisions of this Act may either mhke com¬ 
plaint to the Commission as hereinafter provided 
for, or may bring suit in his or their own behalf 
for the recovery of the damages for which such 
common carrier may be liable under tl^e provi¬ 
sions of this Act, in any district or circuit court 
of the United States of competent jurisdiction; 
but such person or persons shall not have the 
right to pursue both of said remedies, must 
in each case elect which one of the two methods 
of procedure herein provided for he or they will 
adopt. * * *” (49 U. S. C. A. section 9, page 
328) 

“Sec. 13(1). That any person, firm, corpora¬ 
tion, company, or association, or any mercantile, 
agricultural, or manufacturing society or other 
organization, or any body politic or municipal or¬ 
ganization, or any common carrier, complaining 
of anything done or omitted to be done by any 
common carrier subject to the provisions of this 
Act, in contravention of the provisions thereof, 
may apply to said Commission by petition, which 
shall briefly state the facts; whereupon a state* 
ment of the complaint thus made shall be for¬ 
warded bv the Commission to such common car- 
rier, who shall be called upon to satisfy the com¬ 
plaint, or to answer the same in writing), within a 
reasonable time, to be specified by the Commis¬ 
sion.” (49 U. S. C. A. section 13(i), pdge 378) 

“Sec. 16(1). That if, after hearing on a com¬ 
plaint made as provided in section thirteen of this 
Act, the Commission shall determine that any 
party complainant is entitled to an award of dam¬ 
ages under the provisions of this Act fj>r a viola¬ 
tion thereof, the Commission shall make an order 
directing the carrier to pay to the complainant the 
sum to which he is entitled on or before a day 
named.” (49 U. S. C. A. section 16(1), pkge 9) 

“Sec. 16(2). If a carrier does not cdmply with 
an order for the payment of money within the time 
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limit in such order, the complainant, or any per¬ 
son for whose benefit such order was made, may 
file in the circuit court of the United States for 
the district in which he resides or in which is lo¬ 
cated the principal operating office of the carrier, 
or through which the road of the carrier runs, or 
in any state court of general jurisdiction having 
jurisdiction of the parties, a petition setting forth 
briefly the causes for which he claims damages, 
and the order of the Commission in the premises. 
Such suit in the circuit court of the United States 
shall proceed in all respects like other civil suits 
for damages, except that on the trial of such suit 
the findings and order of the Commission shall be 
prima facie evidence of the facts therein stated, 
and except that the petitioner shall not be liable 
for costs in the circuit court nor for costs at any 
subsequent stage of the proceedings unless they 
accrue upon his appeal. If the petitioner shall fin¬ 
ally prevail he shall be allowed a reasonable at¬ 
torney’s fee, to be taxed and collected as a part of 
the costs of the suit.” (49 U. S. C. A. section 16(2), 
page 16) 

“Sec. 22. i * * * and nothing in this chapter 
contained shall in anv wav abridge or alter the 
remedies now existing at common law or by stat¬ 
ute, but the provisions of this chapter are in addi¬ 
tion to such remedies: * * *” (49 U. S. C. A. 

section 22, p. 298) 

It would have been difficult to have drafted the sec¬ 
tions of the Act we quoted in much broader terms with 
a view of providing that a party injured might resort 
either to the Commission or to the Federal courts. But 
we know that tliOj statute does not contemplate a broad 
election to proceed before the Commission or the courts 
in any case within the purview of the Commerce Act 
as such party may elect. Now, the exclusive jurisdic- 
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tion of the Commerce Commission is clearly estab¬ 
lished : 

Texas <Sc Vac. R. Co. v. Abilene Cotton Oil Co., 
204 U. S. 426 (1907). I 

Morrisdale Coal Co. v. Penna. R. Co., 230 U. S. 

304 (1913). I 

Texas & Vac. R. Co. v. American Tie Co., 234 
U. S. 138 (1914). 

Loomis v. Lehigh V. R., 240 U. S. 43 (1^16). 


It is equally well established that there are certain 
cases which may be brought in the courts without pre¬ 
liminary resort to the Commerce Commission!, such as: 


Pennsylvania R. Co. v. International Coal Min¬ 
ing Co., 230 U. S. 184 (1913) and r 
Mitchell Coal Co. v. Penna. R. Co., j230 U. S. 
247 (1913). 

In the last cited case the court referred with ap¬ 
proval to its decision in Texas & Pac. R. Co. v. Abilene 
Cotton Oil Co., supra , and at page 257 said: 

“ # c i a j m th a t this conclusion nullifies 

Sec. 9 is concretely answered by the fa^t that the 
court has just decided to the contrary ii Pennsyl¬ 
vania R. R. v. International Coal Company. There 
the carrier insisted that a suit for damages, oc¬ 
casioned by rebating, could not be maintained 
without preliminary action by the Commission. 
This contention was overruled, and itl was held 
that, for doing an act prohibited by the statute, the 
injured party might sue the carrier without pre¬ 
vious action bv the Commission, because! the courts 
could apply the law prohibiting a departure from 
the tariff to the facts of the case. But where the 
suit is based upon unreasonable charges or un¬ 
reasonable practices there is no law fixing what is 
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unreasonable and therefore prohibited. In such 
cases the whole scope of the statute shows that 
it was intended that the Commission and not the 
courts should pass upon that administrative ques¬ 
tion. When isuch order is made it is as though 
the law for that particular practice had been fixed, 
and the courts could then apply that order, not 
to one case, but to every case,—thereby giving 
every shipper equal rights and preserving uni¬ 
formity of practice. * * * ” 

To the same effect see: Penna. R. Co. v. Puritan Coal 
Co., 237 U. S. 121 (1915), St. Louis, L M. & So. Ry. 
v. Hasty, 255 U. S. 252 (1921). 

To the same effect see Penna. R. Co. v. Kittanning 
Iron & Steel Co., 1253 U. S. 319 (1920). This was an 
action begun in the state courts by the railroad against 
the Kit tanning Company to recover demurrage 
charged under the tariff known as the Uniform De¬ 
murrage Code which brought in issue the meaning of 
that portion of such tariff familiarly known as the 
“frozen shipment rule.” The court at page 325 said: 

“* * * It does not seem probable that those 
who framed and adopted the frozen shipment rule 
and the Interstate Commerce Commission, which 
approved it, intended therein to depart from the 
established policy of treating the single car as the 
unit in applying demurrage charges as well as in 
applying carload freight rates.” 

In that case the construction or interpretation of the 
tariff was determined in the courts without even the 
suggestion of any preliminary action on the part of 
the Commerce Commission. 

And to the same effect see Great Northern Ry. v. 
Merchants Elevator Co., 259 U. S. 285 (1922). There 
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the Elevator Company brought an action against the 
railway in the state court to recover a recons^gnment 
charge on a number of cars of corn which it alleged 
was collected in violation of the applicable tariff. The 
tariff provided for a charge of $5.00 per c4r if di¬ 
verted, reconsigned, or reforwarded on orderb placed 
with the carrier at original destination given before 
placement for unloading; and by an exception pro¬ 
vided grain, etc., held in cars on track for inspection 
and disposition orders incident thereto at billed des¬ 
tination not subject to the general rule of tile tariff. 
The court stated the issue at page 289: 

“Whether the charge was payable depended 
solely upon a question of construction; that is, 
whether the body of the rule or the exception to 
it applied. On this question there was foom for 
reasonable difference of opinion. The carrier, 
relying particularly upon Texas & Pacific Ry. Co. 
v . American Tie & Timber Co., 234 U. S.jl38, and 
Loomis v. Lehigh Valley R . R. Co., 240 U. S. 43, 
claimed seasonably that until the true construc¬ 
tion of the tariff had been determined bv the In- 
terstate Commerce Commission, the trial court 
was without jurisdiction. ’ ’ 

That contention of the carrier was overruled in the 
lower courts and affirmed by the Supreme Court, say¬ 
ing at pages 290 to 293: 

“* * * The validity of the tariff, including the 
rule and exception, was admitted. And there was 
no dispute concerning the facts. The question 
argued before us is not whether the stale courts 
erred in construing or applying the tariff, but 
whether any court had jurisdiction of th^ contro- 
versv, in view of the fact that the Interstate Com- 
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meree Commission had not passed upon the dis¬ 
puted question of construction. 

“The contention that courts are without juris¬ 
diction of cases involving a disputed question of 
construction of an interstate tariff, unless there 
has been a preliminary resort to the Commission 
for its decision, rests, in the main, upon the fol¬ 
lowing argument. The purpose of the Act to Reg¬ 
ulate Commerce is to secure and preserve uni¬ 
formity. Hence, the carrier is required to file 
tariffs establishing uniform rates and charges, and 
is prohibited from exacting or accepting any pay¬ 
ment not set forth in the tariff. Uniformity is 
impossible, if the several courts, state or federal, 
are permitted, in case of disputed construction, to 
determine what the rate or charge is which the 
tariff prescribes. To ensure uniformitv the true 
construction must, in case of dispute, be deter¬ 
mined bv the Commission. 

* 

“This argument is unsound. It is true that uni¬ 
formity is the paramount purpose of the Com¬ 
merce Act. But it is not true that uniformity in 
construction of a tariff can be attained only 
through a preliminary resort to the Commission 
to settle the construction in dispute. Every ques¬ 
tion of the construction of a tariff is deemed a 
question of law; and where the question concerns 
an interstate tariff it is one of federal law. If 
the parties properly preserve their rights, a con¬ 
struction given by any court, whether it be federal 
or state, mav ultimatelv be reviewed bv this court 
either on writ of error or on writ of certiorari; 
and there uniformitv in construction mav be 

%/ 4 / 

secured. Hence, the attainment of uniformity 
does not require that in every case where the con¬ 
struction of a tariff is in dispute, there shall be a 
preliminary resort to the Commission. 

“Whenever a rate, rule or practice is attacked 
as unreasonable or as unjustly discriminatory, 
there must be preliminary resort to the Com- 
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mission. Sometimes this is required because the 
function being exercised is in its nature adminis¬ 
trative in contradistinction to judicial. Bikt ordi¬ 
narily the determining factor is not the character 
of the function, but the character of the .contro¬ 
verted question and the nature of the enqui.ry nec¬ 
essary for its solution. To determine what rate, 
rule or practice shall be deemed reasonable for 
the future is a legislative or administrative func¬ 
tion. To determine whether a shipper has in the 
past been wronged by the exaction of an unrea¬ 
sonable or discriminatory rate is a judicial func¬ 
tion. Preliminary resort to the Commission is re¬ 
quired alike in the two classes of cases. It is re¬ 
quired because the enquiry is essentially one of 
fact and of discretion in technical matters; and 
uniformity can be secured only if its determina¬ 
tion is left to the Commission. Moreover, that 
determination is reached ordinarily upon volumi¬ 
nous and conflicting evidence, for the adequate ap¬ 
preciation of which acquaintance with maijiy intri¬ 
cate facts of transportation is indispensable; and 
such acquaintance is commonly to be found only 
in a body of experts. But wliat construction shall 
be given to a railroad tariff presents ordinarily a 
question of law which does not differ in character 
from those presented when the construction of any 
other document is in dispute. 

“When the words of a written instrument are 
used in their ordinary meaning, their cons truction 
presents a question solely of law. But w^rds are 
used sometimes in a peculiar meaning. Then ex¬ 
trinsic evidence mav be necessary to determine 
the meaning of words appearing in the document. 
This is true where technical words or phrases not 
commonly understood are employed. Or extrinsic 
evidence may be necessary to establish a usage of 
trade or locality which attaches provisions not 
expressed in the language of the instrument. 
Where such a situation arises, and the peculiar 
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meaning of words, or the existence of a usage, is 
proved by evidence, the function of construction 
is necessarily preceded by the determination of 
the matter of fact. Where the controversy over 
the writing arises in a case which is being tried 
before a jury, the decision of the question of fact 
is left to the jury, with instructions from the court 
as to how the document shall be construed, if the 
jury finds that the alleged peculiar meaning or 
usage is established. But where the document to 
be construed is a tariff of an interstate carrier, 
and before it can be construed it is necessary to 
determine upon evidence the peculiar meaning of 
words or the existence of incidents alleged to be 
attached by usage to the transaction, the prelimi- 
narv determination must be made bv the Commis¬ 


sion ; and not until this determination has been 
made, can a court take jurisdiction of the contro¬ 
versy. If this were not so, that uniformity which 
it is the purpose of the Commerce Act to secure 
could not be attained. For the effect to be given 
the tariff might depend, not upon construction 
of the language—a question of law—but upon 
whether or not a particular judge or jury had 
found, as a fact, that the words of the document 
were used in the peculiar sense attributed to them 
or that a particular usage existed. 

“It may happen that there is a dispute concern¬ 
ing the meaning of a tariff which does not in- 
volve, properly speaking, any question of construc¬ 
tion. The dispute may be merely whether words 
in the tariff were used in their ordinary meaning, 
or in a peculiar meaning. This was the situation 
in the American Tie & Timber Co. Case, supra. 
The legal issue was whether the carrier did or 
did not have in effect a rate covering oak ties. 
The only matter really in issue was whether the 
word ‘lumber* which was in the tariff, had been 
used in a peculiar sense. The trial judge charged 
the jury: ‘If you believe from the evidence that 
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oak railway cross ties are lumber within tile mean¬ 
ing* and usage of the lumber and railrohd busi¬ 
ness, then you are charged the defendant had in 
effect a rate applying on the ties offered for ship¬ 
ment.’ This question was obviously not one of 
construction; and there is not to be found in the 
opinion of this court, or in the proceedings in 
either of the lower courts, a suggestion that the 
case involved any disputed question of construc¬ 
tion. The only real question in the case was one 
of fact; and upon this question of fact ‘the views 
of men engaged in the lumber and railroad busi¬ 
ness as developed in the testimony’ were in ‘irre¬ 
concilable conflict,’ p. 146. As that question, un¬ 
like one of construction, could not be settled ulti¬ 
mately by this court, preliminary resort to the 
Commission was necessary to ensure uniformity.” 

The court then referred to Loomis v. Leliigli Valley 
R. R. Co ., supra , and at page 294 said: 

“In the case at bar the situation is entirelv dif- 
ferent from that presented in the American Tie & 
Timber Co. Case , or in the Loomis Case. Here 
no fact, evidential or ultimate, is in controversy; 
and there is no occasion for the exercise of admin¬ 
istrative discretion. The task to be performed is 
to determine the meaning of words of the tariff 
which were used in their ordinary sense and to 
apply that meaning to the undisputed facts. That 
operation was solely one of construction; and pre¬ 
liminary resort to the Commission was, therefore, 
unnecessary. ’ ’ 

The opinion in the Merchants Elevator Co. case is 
quoted from at length because it is such a clear state¬ 
ment of the Commission’s exclusive jurisdiction and 
recognition of the courts’ jurisdiction except where 
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necessarily preliminary resort should be had to the 
Commerce Commission. It covers every point except 
the point we raise here, that is, the courts and not the 
Commission have jurisdiction in that class of cases 
which the court in the Merchants Elevator Co. case 
recognized could properly be maintained in the courts 
without resort to the Commission. One can hardly 
help feeling that had that question been raised in that 
case it would have been decided in line with our con¬ 
tention here. 

Both Penn. R. Co. v. Kittanning and Great North¬ 
ern R. Co. v. Merchants Elevator Co. we have 
just cited involve similar questions to that involved 
in the case at bar. In each instance the inquiry was 
to determine what the words of the tariff meant or 
as it is some times called the proper application of 
the tariff. We avoided the use of the words inter¬ 
pretation or construction which are often used with 
the same meaning because, undoubtedly, in the ab¬ 
sence of some ambiguity there is nothing to con¬ 
strue. In the case at bar we have the plain words of 
the tariff providing that the combination rule for re¬ 
ducing the factors of combination rate comes into play 
when there is no published through rate in effect from 
point of origin to point of destination. The record 
here shows there was a joint through rate from East 
La Porte, N. C. to Toronto, Canada, of 59.5 cents which 
applied over the line of defendant Tuckaseegee & 
Southeastern Railway Company as the initial carrier 
to Toronto. The issue, therefore, is one of merely ap¬ 
plying the tariff, that is to say, finding that where 
there is such through published rate the combination 
rule does not apply, or to borrow from Merchants Ele¬ 
vator case “to determine the meaning of words of the 
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tariff which were used in their ordinary sense and to 
apply that meaning to the undisputed facts.’’ 

In Baltimore <& 0. S. IF. R. Co. v. Settle, 260 U. S. 
166 (1922) the carrier sued Settle for undercharges 
due because cars were consigned to a point and thence 
sent on at a lower intrastate rate to final destination 
thus resulting in lower total charges than at the inter¬ 
state rate from origin to final destination, the differ¬ 
ence being the undercharge sued for in the court ac¬ 
tion. The question, therefore, was which tariff applied, 
the intrastate or the interstate tariff; or was the ship¬ 
ment intrastate or interstate in character; orl as the 
court stated it at page 169: 


“Whether, under the Act to Begulat 
merce, lower intermediate rates can be so 
combination, is the precise question for de 


e Com¬ 
used in 
icision.” 


that the 
ate rate 
esort to 


The court held upon considering the facts 
shipments were interstate and that the interst 
applied. There is not even a suggestion of r 
the Commission to determine the question. 

Texas <& Pac. R. Co. v. Gulf, C. & F. R. Co., 270 U. S. 
266 (1926), involved whether a track is an “extension” 
or a “spur or industrial” requiring the Commission’s 
“certificate of public convenience and necessity” with¬ 
in the meaning of Section 1, subs 18 to 22 (49 IT. S. 
C. A. section 1, page 121), held could be determined in 
the courts without resort to the Commission. 

Chesapeake <& 0. R. Co. v. Westingliouse, etc. Co., 
270 U. S. 260 (1926). The railway furnished tjie West- 
inghouse Company under the contract they entered 
into an engine to do a “spotting” service for the latter 
which the railway could not perform owing to conges¬ 
tion of traffic under existing war conditions. Upon 
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suit bv the railway thereon in the state court, the de- 
fense was offered that the contract was void because 
it violated the Interstate Commerce Act and was with¬ 
out consideration which defense the lower courts sus¬ 
tained rendering judgment for defendants. That was 
affirmed in the Supreme Court holding that there was 
no tariff* covering the special charges the railway 
sought to recover and that the ‘ 4 spotting” service in¬ 
volved was included in the service covered by the rail- 
wav’s line-haul rates. There was no suggestion of 

v V_' 

submission to the Commission. 

China Fire Insurance Co. v. Davis , D. G., 50 Fed. 
(2d) 389, Circuit Court of Appeals, Second Circuit 
(June 8, 1931). The Insurance Company had insured 
certain shipments for the shipper. The shipments 
were burned under circumstances of liability on the 
part of the Director General as carrier, for which the 
Director General paid the shipper and under the terms 
of that settlement the shipper collected of the Insur¬ 
ance Company on the policies for the benefit of the 
Director General. Whereupon the Insurance Company 
sued the Director General to recover the amount paid 
on the policies. That brought into issue the proper 
construction and application of the “insurance” clause 
of the bill of lading contract which provides, briefly, 
that the carrier shall have the benefit of insurance so 
far as it shall not avoid the policies of insurance; and 
raised also the question of discrimination under Sec¬ 
tion 2 of the Commerce Act (49 U. S. C. A. section 2). 
In disposing of the Director General’s contention that 
the question was one for the Commission to determine 
under its exclusive jurisdiction, the court said at page 
392: 
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“* * * The line, though capable of clear general 
statement, is at times difficult of application. The 
reasonableness of rates (Texas, etc., R. R. Co. v. 
Abilene Cotton Oil Co., 204 U. S. 426, 27 S. Ct. 350, 
51 L. Ed. 553, 9 Ann. Cas. 1075; Keogh v. Chicago 
& N. W. Ry. Co., 260 U. S. 156, 43'^S. Ct. 47, 67 
L. Ed. 183), or of a practice (Baltimore & O. R. R. 
Co. v. U. S., 215 U. S. 481, 30 S. Ct. 164, 54 L. Ed. 
292; Robinson v. B. & O. R. R. Co., 222 U. S'. 506, 
32 S. Ct. 114, 56 L. Ed. 288; Midland Valletf Co. v. 
Barkley, 276 U. S. 482, 4S S. Ct. 342, 72 ! L. Ed. 
664), or the propriety of intrastate rates {Board 
of Railroad Corners, of North Dakota v. Great 
North. Ry. Co., 281 U. S. 412, 50 S. Ct. 391, 74 
L. Ed. 936), are within the powers of the Com¬ 
mission ; they plainly involve administrative ques¬ 
tions which the statute does not profess to con¬ 
trol. But where it is necessary only to construe 
the statute, or indeed even a publishe4 tariff 
(Great North. Rv. Co. v. Merchants’ Elevator Co., 
259 U. S. 285, 42 S. Ct 477, 66 L. Ed. 943), we 
need not await the action of the Commissioij, which 
is in that case predetermined (Turner Lunjber Co. 
v. C., It & St, P. Ry. Co., 271 U. S. 259, 46 S. Ct. 
530, 70 L. Ed. 934, Texas, etc., Ry. Co. v. Gulf, 
etc., Rv. Co., 270 U. S. 266, 46 S. Ct. 263, 70 L. Ed. 
578).” 

and held resort to the Commission not required. 

Macon, D. & S. R. Co . v. General Reduction Co., 44 
Fed. (2d) 499 (Circuit Court of Appeals, Fifth Cir¬ 
cuit, October 28, 1930). The Reduction Company pe¬ 
titioned the District Court for a mandamus under the 
special statute in such cases (49 IT. S. C. A. secjtion 49) 
against the railroad to compel acceptance for trans¬ 
portation of shipments of ground clay at the rate ap¬ 
plicable thereto averring that the shipments were not 
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fuller’s earth for which a higher rate applied. In a 
clear cut opinion by District Judge Sibley, now Cir¬ 
cuit Judge of that Circuit, it was held the Reduction 
Company was entitled to have its rights determined 
in mandamus proceedings and judgment for it was 
affirmed. In that case there was a tariff rate for 
ground clay and another rate for fuller’s earth which 
was higher than the rate for clay. Neither rate was 
attacked as unreasonable or discriminatory. After 
referring to the Texas & Pac. R . Co. v. American Tie 
Co 234 U. S. 138, it was said at page 501: 

* * While the question there has a super¬ 
ficial resemblance to that here, they are at bottom 
different. In the former case there was no dis¬ 
pute as to the identity of the subject-matter of the 
shipment, which was agreed to be cross-ties, but 
the question was whether they ought to be hauled 
as lumber and on the same rate as lumber was 
hauled. This reallv involved rate-making consid- 
erations, which are peculiarly for the handling of 
the commission. For the court to command it to 
be done would be in effect an amending of the 
lumber rate. In the case at bar the question was 
not whether fuller’s earth ought to be hauled as 
clay, and at the same rate. That question had 
alreadv been determined by the commission and 
answered in the negative, and a different and 
higher rate fixed for fuller’s earth. The sole ques¬ 
tion is whether the material tendered is fuller’s 
earth, a question on which the commission lias no 
superior knowledge. It is also a question whose 
answer has no general importance, for it may 
arise as to each car tendered anvwhere, and will 
depend on an examination of each shipment for 
itself. A shipper is not to be required to under¬ 
take an expensive litigation before the commis¬ 
sion in each disputed shipment in order to secure 
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its acceptance at the proper published rate. He 
may pay the demanded rate and sue in court for 
the overcharge, or in case of discrimination, as 
here, the statute permits enforcement of the rate 
by mandamus. In the case of Texas & Pacific 
Railway Co. v. Abilene Oil Co., 204 U. S[. 426, 27 
S. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. }075, the 
reasonableness of an established rate was attacked 
in court. Baltimore & Ohio Railroad Cd. v. Pit¬ 
cairn, 215 U. S. 481, 30 S. Ct. 164, 54 L. Ed. 292, 
involved the propriety of a railroad company’s 
rules and practices as to the distribution of coal 
cars upon which the commission had never i^assed. 
Northern Pacific Railroad v. Solum, 247 TJ. S. 477, 
38 S. Ct. 550, 62 L. Ed. 1221, concerned the rea¬ 
sonableness of a practice by a carrier in routing 
freight, which had never been passed upon by 
the commission. None of these cases are in point 
here . 9 9 

Gimbel Bros . v. Barrett (Adams Express Co.), 215 
Fed. 1004, District Court (1910), at page 1016 it was 
said: 

‘ ‘ To hold that the court cannot determine the fact 
of whether the published rate or more or less than 
the published rate has been collected in a given 
case is to take from the courts the jurisdiction 
committed to them by Congress. Nor is tlliis result 
changed bv the fact of whether the rale be one 
which is fixed bv an act of Congress, b\y a tariff 
or schedule of rates fixed bv being filed bv the car- 
rier, or bv a ruling bv the Commission. In anv 
case, the fact of departure from it must be a fact 
within the province of the court to find, or it can 
never proceed to render judgment in any case. 
* * * Tlais is in no sense an administrative act, 
nor is it the exercise of a rate making) function. 
It is wholly and solely the act of construing a stat¬ 
ute or what is its equivalent in legal effdct.” 
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We refer to those cases to show the class or kind of 
action which the courts mav determine without resort 
to the Commission, or, to put it differently, those cases 
which are not within the exclusive jurisdiction of the 
Commission. 

Now, the next step seems to follow that there must 
be some cases of iwliich the Commerce Commission has 
not only no exclusive jurisdiction, but of which it has 
no jurisdiction at all, despite the very broad language 
of the section 9 of the Act we quoted at the outset. 
For instance: 

Because of the certificate of public convenience and 
necessity required to be secured from the Commission 
prior to a carriers’ extension or abandonment of its 
tracks under Seqtion 1(18) (49 U. S. C. A. page 121), 
would it be seriouslv contended for a moment that one 
who may have suffered damages incident to construc¬ 
tion or abandonment might sue before the Commission 
instead of the courts because the carrier had failed to 
secure such a certificate? 

Or because under Section 26 of the Commerce Act 
(49 IT. S. C. A. section 26, page 306) the Commission 
is authorized to require train control and other safety 
devices that one suffering injury because of a carrier’s 
failure to comply with the requirements of the Com¬ 
mission’s order in such a matter, could file his action 
with the Commission instead of the courts? 

Or because the Commission is authorized in the 
Safety Appliance Acts (45 U. S. C. A. sections 12 and 
15) to prescribe certain standards for the carriers to 
observe in that connection and is charged with the duty 
of enforcing the provisions of that act that one injured 
as a result of the failure of a carrier to observe such 
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standards or orders of the Commission in the premises 
might make his complaint to the Commission instead 
of the courts? Or similarly with respect to tljie Hours 
of Service Act (45 U. S. C. A. section 64). Or with 
respect to the Ash Pan Act (45 U. S. C. A. section 19). 

Or because of the jurisdiction confided to (the Com¬ 
mission by Section 20(a) of the Interstate Commerce 
Act (49 U. S. C. A. section 20(a), page 29()) that a 
holder of some such security issued by a carrier is 
authorized to sue before the Commission because of 
some infirmity in such security? 

In some of the instances cited, the Commission’s 
power in the premises is covered by an act separate 
from the Interstate Commerce Act; in otheijs, the au¬ 
thority of the Commission is found in a section of the 
Interstate Commerce Act. But it may be said those 
instances we have cited are not in point, but let us 
turn, at least, to what occurs to us at the foment as 
much clearer in point. We refer to Section 20 (49 
U. S. C .A. section 20, page 87) and particularly to 
subdivision 11 thereof, which requires common car¬ 
riers, subject to the act, to issue bills of ladijig and de¬ 
clares such carrier shall be liable to the lawful holder 

I 

thereof for any loss, damage or injury to thb property 
covered thereby and that such issuing carrier shall be 
liable even though the injury occurs on the line of a 
carrier to which it may, in the course of transportation, 
have delivered the shipment or the delivering carrier 
under such a bill of lading is liable back over the line 
of movement. And to Section 1(6) (49 TjT. S. C. A. 
page 79) which declares carriers shall observe reason¬ 
able practices affecting the issuance, form and sub¬ 
stance of bills of lading. And to Section l(i) (49 U. S. 
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C. A. page 52) which declares carriers shall furnish 
transportation upon reasonable request therefor. 

Would it be seriously contended for a moment that 
actions for loss, damage or delay to property placed in 
the hands of carriers for transportation, or that ac¬ 
tions because of a carrier’s failure to transport or re¬ 
fusing to receive goods, might be filed by such an ag¬ 
grieved shipper before the Commission? We know full 
well that no such thought would be entertained. Ros¬ 
ser & Fitch v . A. C. L. R. Co., 91 I. C. C. 611 (1924). 
Yet, when one applies the provisions of Sections 8 and 
9, describing broadly the right to damages of those in¬ 
jured for a breach of some provision of the Interstate 
Commerce Act and the method of enforcing the same, 
it seems to follow that one might urge that all such ac¬ 
tions as we have last referred to might be as readily 
brought before the Commission as before the courts, 
and with as much propriety as to say that the action 
at bar may be brought before the Commission instead 
of in the courts. 

In this last connection we should explain that the 
Commerce Commission has prescribed for carriers the 
form of their bill of lading. In the Matter of Bills of 
Lading, 52 I. CYC. 671 (1919), and same 64 I. C. C. 
357 (1921). Under Section 6, paragraph 1, of the Act, 
the form of bill of lading so prescribed has to be filed 
just as the tariff schedules containing the rates are 
filed, and when so filed the same section demands that 
they be observed. The bill of lading and rate tariffs 
thus filed embody the contract for transportation from 
point of origin to point of destination. Each such 
tariff has in effect the force of a statute of which all 
affected must take notice and which may not be varied 
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by either party thereto. Georgia F. & A. l£. Co. v. 
Blish Milling Co., 241 U. S. 190, 197. Texas J Pac. R. 
Co. v. Leatherwood, 250 U. S. 478, 481 (1919). 

Thus we find that an action for overcharge, which 
is the amount of charges in excess of that provided in 
the tariffs (Section 16, par. 3, sub. g) grows out of the 
contract of carriage made up of the bill of lading and 
the rate tariffs as distinguished from reparation 


asonable 
ern Pac. 


ate their 
charges. 


or non¬ 
repara- 


awarded by the Commission as for an unre 
rate, which is a tort. Leivis, etc., Co. v. South 
Co., 283 U. S. 654, 660 (1931). 

The Commerce Act permits carriers to initi 
rates but requires them to initiate reasonable 
When once thus initiated and filed under Section 6 of 
the Act the result is that the legal rate is fixed. On 
complaint filed charging such rate unreasonable or 
discriminatory in violation of the Act, the Commission 
may, upon hearing, determine the reasonable 
discriminatory rate resulting in an award of 
tion for the difference between the legal rate and what 
it thus determines to be the lawful rate. The; distinc¬ 
tion here is that reparation in the latter instance is as 
for a breach of the carriers’ public duty to jnaintain 
reasonable and non-discriminatorv rates, 
overcharge grows out of their contract and 
the determination of the legal rate under jlie pub¬ 
lished tariffs. 

In Empire Refineries v. Guaranty Trust 
Fed. 668 (Circuit Court of Appeals, Eighth 
1921) it was said at page 669: 


whereas 

involves 


Co., 271 
Circuit, 


“The cause of action is one to recover 
for a breach of the contract of bailment, 
over which it is clear the Commission has 
tion.” 


damages 
a matter 
no juris- 
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A similar case will be found in Gustafson v. Michi¬ 
gan Central B. Co 129 N. E. 516 (Supreme Court of 
Illinois, 1921). That also was an action for damages 
on account of the alleged misuse of Gustafson’s empty 
tank cars, that is, unreasonable delay in returning 
them. The carrier there defended upon the ground 
that as the tariffs hied with the Commission specified 
the compensation to be paid to the railroad or owner 
for the use of the tank cars that the sole jurisdiction 
over the amount of the damages was in the Commerce 
Commission. The court rejected that contention hold¬ 
ing that the Commerce Commission has no jurisdiction 
over claims arising from loss, damage or delay in 
transit such claims being cognizable in the courts. 
The Supreme Court of the United States denied car¬ 


rier's petition for certiorari, 256 U. S. 698. 


IVe are further fortified in our view bv recalling that 


the first three articles of the Federal Constitution de¬ 


clare that the legislative power is in the Congress, 
the executive power in the President, and the judicial 
power in the Supreme Court and such inferior courts 
as the Congress may, from time to time, establish. 
(U. S. C. A. Consti., part 1, page 87; same part 2, 
pages 226 and 269.) 

In Hepburn v. Griswold , 8 Wallace 603 (75 U. S. 
603, 1869), the court said at page 611: 


“But the Constitution is the fundamental law 
of the United States. By it the people have 
created a government, defined its powers, pre¬ 
scribed their limits, distributed them among the 
different departments, and directed, in general, 
the manned of their exercise. No department of 
the government has any other powers than those 
thus delegated to it by the people. All the lcgisla- 
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tive power granted by the Constitution belongs to 
Congress; but it has no legislative power which is 
not thus granted. And the same observation is 
equally true in its application to the executive and 
judicial powers granted respectively to th|e Presi¬ 
dent and the courts. All these powers differ in 
kind, but not in source or in limitation. iTliey all 
arise from the Constitution, and are limited by its 
terms. 

4 ‘It is the function of the judiciary to interpret 
and apply the law to cases between parties as they 
arise for judgment. It can only declare what the 
law is, and enforce, by proper process, the law 
thus declared. But, in ascertaining the respective 
rights of parties, it frequently becomes necessary 
to consult the Constitution. For there can be no 
law inconsistent with the fundamental law. No 
enactment not in pursuance of the authority con¬ 
ferred by it can create obligations or confer rights. 
For such is the express declaration of the Con¬ 


stitution itself in these words: 

‘The Constitution, and the laws of the 
United States which shall be made in pursu¬ 
ance thereof, and all treaties made, or which 
shall be made under the authority of the 
United States, shall be the suprem^ law of 
the land; and the judges of every Stjate shall 
be bound thereby, anything in the constitu¬ 
tion or laws of anv State to the contrarv not- 

v •/ 

withstanding. ’ 

“Not every act of Congress, then, is to be re¬ 
garded as the supreme law of the land; nor is it 
bv everv act of Congress that the judges are 
bound. This character and this force belong only 


to such acts as are ‘made in pursuance of the Con¬ 


stitution.’ ” 
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And at page Cl3 it was said: 

“We have already said, and it is generally, if 
not universally, conceded, that the government of 
the United States is one of limited powers, and 
that no department possesses any authority not 
granted bv the Constitution.” 

The Constitution, Article I, section 8, clause 3 (U. S. 
C. A. Const!., part 1, page 138) grants to the Congress 
power to regulate commerce and the Congress has, 
bv statute knoVni as the Interstate Commerce Act, 
delegated certain powers thereunder to the Commerce 
Commission. . It thus has a limited jurisdiction like 
the Circuit Court of Appeals. There is no presumption 
in favor of its jurisdiction, but facts upon which its 
jurisdiction depend must affirmatively appear. New¬ 
comb v. Burbank, 181 Fed. 334, 335 (Circuit Court of 
Appeals, Second Circuit, 1910). 

The very question here presented was submitted to 
the Circuit Court of Appeals of the Eighth Circuit in 
Southern Railway Co. v. Eichler, 56 Fed. (2d) 1010 
(1932), and at page 1013 the court referred to the 
broad jurisdiction found in Section 9 of the Act which 
it said has been consistently recognized, citing several 
cases. We now review the cases cited: 

National Elevator Co. v. Chicago, M. & St. P. R. Co., 
246 Fed. 588, was for overcharge under Section 6 and 
held that the District Court had jurisdiction to con¬ 
strue the tariffs, adding that it did not mean to hold 
that the Commerce Commission did not have concur¬ 
rent jurisdiction. The latter statement, however, was 
not necessary to the decision of the question before 
the court. 


29 


Pennsylvania R. Co. v. Clark Coal Co., 238 U. S. 
456 (1915), was an action in the state court ifor dis¬ 
criminatory car service under a state statute providing 
treble damages. Held that Clark Coal Company hav¬ 
ing previously resorted to the Interstate Commerce 
Commission and recovered an award there as [for un¬ 
just discrimination, it could not maintain its action 
under the state statute. 


Louisville & N. R. Co. v. Ohio Valley Tie Co., 242 
U. S. 288 (1916), held that one who complains to the 
Commerce Commission of unreasonable rates and re¬ 
covers an award of reparation therefor is bound there¬ 
by and may not then resort to the courts in ah action 
for damages because of their exaction. 

Chicago B. & Q. R. Co. v. Feintuch, 191 Fed. 482 
(Circuit Court of Appeals, Ninth Circuit, 1911). This 
was an action for overcharge but the defendant car¬ 
riers contended the Commission could not award rep¬ 
aration unless it appear that the plaintiff had suffered 
pecuniary injury with which the court did not agree. 
The constitutional question merely went to thi allow¬ 
ance of an attorney’s fee provided in Section 16, par. 2 
of the Act. 


llormel & Co. v. Chicago, N. & St. P. R. Co., 283 Fed. 
915 (Circuit Court of Appeals, Eighth Circuit, 1922), 
involved the question of unreasonableness, undue prej¬ 
udice, and unlawful discrimination. There the pHormel 
Company had resorted to the Commission and it was 
held bound by its decision. j 

Standard Oil Co. v. United States, 41 Fed. ($d) 836, 
involved overcharges claimed by the oil company un¬ 
der its construction of the carriers’ tariffs with respect 
to which it had resorted to the Commerce Commission. 
The Commission found against the oil company’s con- 
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tention and that the rates assessed were the applicable 
rates thus denying it reparation as for overcharge and 
dismissing its complaints. Held a negative order and 
that the court could not require the Commission to 
hold a further hearing and enter an order in accord¬ 
ance with the courts decision concerning the interpre¬ 
tation of the tariffs. That was affirmed in the Supreme 
Court, Standard Oil Co. v. United States, 283 U. S. 
235 (1931). 

After citing the cases we have just reviewed, the 
Circuit Court of Appeals in Southern Railway v. Eicli- 
ler immediately! said, page 1013, that if an order for 
reparation is made by the Commission it can be en¬ 
forced only in court of general jurisdiction. Thus the 
constitutional provisions guaranteeing trial by jury 
and due process of law (Consti. U. S., Amendments 7 
and 14) are satisfied and cited as authority therefor. 
Meeker <£ Co. v. Lehigh Valley R. Co ., 236 U. S. 412. 
In the cited case at page 430 we find it was urged that 
the provision of Section 16(2) of the Commerce Act 
making the finding and orders of the Commission 
prima facie evidence infringes upon the right of trial 
by jury and is a denial of due process of law. The 
court answered that saving: 

“This provision only establishes a rebuttable 
presumption. It cuts off no defense, interposes 
no obstacle! to a full contestation of all the issues, 
and takes no question of fact from either court 
or jury. At most therefore it is merely a rule of 
evidence. It does not abridge the right of trial by 
jury or take away any of its incidents. Nor does 
it in any wise work a denial of due process of 
law.” 

This court may similarlv determine that the last 

* * 

case cited is complete authority against the question 
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Circuit 
, there- 
ve have 

indeed, 
0 Co. v. 
answer 


ly some 
[s exclu- 


we here present. It may be. We made the Question 
in the lower court and as it goes to jurisdiction of the 
subject matter it can not be waived. Ogden Leiyee Dis¬ 
trict v. Kansas City R. Co., 39 Fed. (2d) 884, 

Court of Appeals, Eighth Circuit, 1930. It is 
fore, our duty to here present our views which ^ 
undertaken to do with the utmost fairness. 

That the court may understand our feeling, 
our sincere belief that the decision in Meeker < 

Lehigh Valley R. Co., supra, is not a complete 
to the question, we point out that from the dbcisions 
we have above cited and quoted from at some length 
it must clearly appear that there are undoubte 
cases of which the Commerce Commission ha 
sive jurisdiction, that is to say, that a preliminary re¬ 
sort must be had to the Commission before any resort 
to the courts and so held and firmlv established 
the broad language used in Section 9 of the Co 
Act. That section, taken as written, clearly suggests 
that a party may resort to the Commission or the Fed¬ 
eral courts, as he mav see fit, without anv suggestion 
of the Commission’s exclusive jurisdiction, yet that 
exclusive jurisdiction is now clearly established. 

It similarly appears from the cases we ha 
and certainly from general knowledge and ex 
that there are some cases of which the courts alone 
have jurisdiction, that is to say, in which th^re is no 
exclusive resort to the Commission; indeed, no pos¬ 
sible resort to the Commission in anv instance. Take 

* 

for instance those actions brought constantly in the 

4 > 

courts for loss, damage or delay to property shipped 
in interstate commerce. Those shipments are made 
under a bill of lading prescribed by the Confimission 
and at rates which have been prescribed oil merelv 


despite 

mmerce 


ve cited 
lerience 
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initiated bv carriers in either of which events such 
rates, when filed, along with the form of bill of lading 
clearly represent the contract of carriage which the 
parties may not vary. This question, therefore, arises: 
'Where is the line of demarcation between the jurisdic¬ 
tion of the courts and the jurisdiction of the Commis¬ 
sion! There must be some line. "We can not find it in 
Section 9. If, therefore, the courts determine under 
Section 9 and a general consideration of the whole act 
that in certain instances primary exclusive jurisdic¬ 
tion is in the Commission, is it not reasonable to look 
to the courts to determine the other line and define the 
jurisdiction between the courts, on the one hand, and 
the Commission, 1 on the other hand! After careful 
study of the authorities, the best solution we can offer 
is that the courts confine the Commission’s iurisdic- 
tion to those matters which are now recognized as ex¬ 
clusively within its primary jurisdiction and leave to 
the courts the determination of issues such as are in¬ 
volved in the case at bar. The very clear statement of 

the law bv Mr. Justice Brandeis in Great Northern 
* 

Rij. v. Merchants Eleveator Co., supra, furnishes a 
clear guide. If that is followed, those matters which 
should go to the Commission are clear and those which 
are left to the court are equally clear. In urging this 
view, we are mindful of what the distinguished Jus¬ 
tice said in that case that uniformity so desirable un¬ 
der the Commerce Act is readily obtained though ac¬ 
tions may be begun in the courts and we are also mind¬ 
ful of what Judge Sibley said in Macon D. & 8. R. Co. 
v. General Reduction Co., supra, that a shipper is not 
to be required to undertake an expensive litigation 
before the Commission on each disputed shipment in 
order to secure its acceptance at the proper published 
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rate. The courts everywhere are open to determine 
the issue with respect to each shipment which, ob¬ 
viously, is the unit of present consideration. Yo good 
is accomplished by awaiting an accumulation df many 
shipments. The issue is one of past damage jpurely, 
private in its nature and nothing of general interest 
to the shipping public or the carriers at large. 

Moreover, a further thought is worthy of considera¬ 
tion and that is that the Commerce Act makes the col¬ 
lection of less than the published tariff just as unlaw¬ 
ful as collection of more than the rate contained in the 
published tariff, or, as is generally referred to, the 
legal rate. Yet, the Commission squarely holds that 
it has no jurisdiction of undercharges as such,, that is 
to say, of the carriers 7 action against the shipper to 
recover the difference between the amount paid and 
what should have been paid under the published tariffs. 
Laning-Karris Co. v. St. L. S. F. R. Co., 15 I. C. C. 
Rep. 37 (1909). We know of no court decision even 
questioning the correctness of that ruling. Yet the 
shipper by misdescription of his goods or by giving a 
check for his freight charges on which he may stop 
payment, or in other ways, may readily secure the 
delivery of his goods at less than the legal rate. 
Surely, the carrier is damaged thereby and the Act is 
violated as much by the shipper as by the carrier. 
Under those circumstances, the shipper is afforded his 
right of being sued for the undercharges in the courts. 
Reverse the facts and let the carrier exact more than 
the legal rate and, apparently, the carrier must submit 
to a proceeding before the Commerce Commission in 
the course of which its proceedings are more informal 
than in the courts and with less regard to the rules of 
evidence, in a word, under the more liberal practice, 
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as it is called, before the Commission. Interstate Com¬ 
merce Commission v. L . & N. R. Co., 227 U. S. 88 
(1913). The resulting order of reparation for such 
overcharge, when secured under such proceeding, be¬ 
comes prima facie true Section 16(2). Thus, upon 
action to enforce the reparation order, the burden is 
upon the defendant carrier to go forward with its 
proof. Surely there is an unjustifiable burden placed 
upon the carrier which we do not find placed upon 
the shipper in the carrier’s proceeding as for an un¬ 
dercharge. As a practical matter, we submit the 
Commission’s award is a far greater burden to the 
defendant carrier than is suggested in the mere pro¬ 
vision that the facts are to be taken as prima facie 
correct. The courts recognize the high standing of the 
Commission in which we heartily concur and do not 
here wish, in the least, to detract from it, so that it 
follows that its findings and orders have a very high 
standing. We think they should. The only point we 
contend for is that its findings and orders should be 
confined to those matters which should properly come 
before it and leave to the courts those matters which 
belong in the courts. It would seem that if a consid- 
eration of the general purposes of the Act justifies the 
exclusive primary jurisdiction of the Commission a 
similar consideration of our whole institution of gov¬ 
ernment and the rights of our citizens would likewise 
suggest that certain matters should be determined in 
the courts without jurisdiction in the Commission. 
Indeed, the main purposes of the Commerce Act, we 
submit, support the view. By that we recall that it 
was to uproot discrimination and to insure stability 
of rates as much if not more so, perhaps, than to secure 
reasonable rates that caused the Commerce Act to be 


adopted and to be passed. Texas & P. R. Co. v. Abilene 
Cotton Oil Co., supra (at p. 437). Thus we feel justi¬ 
fied in here suggesting that the proper field for the 
Commission is in dealing with those matters leaving 
to the courts the simple question of determirjing pri¬ 
vate damages by applying the tariffs. 

It may appear that we are here making a c<jise more 
under the 4 ‘equal protection” clause of the Fourteenth 
Amendment than under the “due process” clause of 
the Fifth Amendment, so that we may be Answered 
that the Fourteenth Amendment is obligatdry upon 
the states, while Section 9 of the Commerce Act is an 
act of Congress. To that we say that in United States 
v. New York , N. II. & II. R. Co ., 165 Fed. 7421 the Cir¬ 
cuit Court for the District of Massachusetts (1908), 
page 746, said: | 

“It is settled that the expressions ‘due process 
of law’ and the ‘law of the land’ go strietlv hand 
in hand,” 

quoting the language of Mr. Webster from ! Story on 
the Constitution: 

“By the law of the land is most clearly intended 
the general law * * * the meaning is that every 
citizen shall hold his life, liberty, property, and 
immunities under the protection of the general 
rules which govern society.” 

In United States v. Yount , 267 Fed. 86lj, District 
Court, Western District of Pennsylvania, 1920, at 
page 863 it was said: 

“Tt seems reasonably clear that the djie process 
of law provision of the Fifth Amendment is broad 
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enough in its scope and purpose to include the 
equal protection of the laws which no state may 
deny to any person under the provisions of the 
Fourteenth Amendment.’ ’ 

We believe this Court in effect, at least, takes the 
same view, for in Dunigan, Incv. District of Colum¬ 
bia, 44 Fed. (2d) 892 (1930), Mr. Chief Justice Martin 
at page 894 said: 

“It is settled law that, in order to be valid, build¬ 
ing regulations must be reasonable and not arbi- 
trarv, and must have a tendency to promote the 
public health, safety, or general welfare; and, al¬ 
though a regulation mav be lawful on its face and 
apparently fair in its terms, yet if it is enforced 
in such a manner as to work a discrimination 
against a part of the community for no lawful 
reason, such exercise of power will be invalidated 
by the courts.” 

And in that connection cited: 

Yick Wo v. Hopkins, 118 U. S. 356 (1886), which 
involved a city ordinance of San Francisco in the light 
of the Fourteenth Amendment; and 

Dobbins v. Los Angeles, 195 U. S. 223 (1904), which 
involved a city ordinance of Los Angeles in the light 
of the Fourteenth Amendment. 

It is true that in Meeker v. Leliigh Valley R. Co., 
supra, the Court referred to the Commerce Commis¬ 
sion’s findings and order as a mere rule of evidence 
and said, “Nor does it in anv wise work a denial of due 
process of law.” But there the question considered 
was not exactly the question here presented. Besides, 
in that case the Commission’s order was for reparation 
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as for unreasonable rates and unlawful discrimination, 
matters now clearly recognized to be within if;s exclu¬ 
sive jurisdiction, certainly primarily so. 

We make no question here about the propriety of 
the Commerce Commission in such a situation, after it 
has condemned rates as unreasonable or discrimina¬ 
tory, proceeding on logically to the next step and mak¬ 
ing an order reducing its findings to a practical matter 
of dollars and cents. In that case the Commission’s 
action is like the report of an auditor or master. That 
it should do so is logical and reasonable; it| has the 
parties before it, the subject matter is cjbviously 
familiar at that time, and quite naturally the Commis¬ 
sion thus reduces its general findings to practical ef- 
feet. No good would be accomplished in transferring 
that detail to the Courts when the action is begun there. 
The statute contemplates resort to the Courts for en¬ 
forcement of the order, so clearly, thus viewed, there is 
no denial of due process. That is so because the Com¬ 
mission must hear the parties and initially make its 
finding before there can be anv resort to the Courts. 
That is the proper sphere in which the Commission 
functions. The situation, though, is quite different 
with respect to an action for straight overcharge where 
the tariffs have been filed under the statute, Section 6, 
and under the eye of the Commission, which by Section 
15(7) has authority to suspend them at the instance of 
any party or on its own motion, and thus inquire into 
such schedules. When filed the law, as it were, is de¬ 
clared. In determining the rights of shipper or carrier 
under a contract, which is made up of the bill of lading 
and the rate schedules thus of file, and where there is 
no ambiguity of a nature requiring the aid of the Com¬ 
mission, surely the determination of such issue is for 
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the Courts rather than for the Commission. To bring 
such a proceeding before the Commission is only to 
duplicate the effort and thus burden the parties and 
set up a rule of evidence against the defendant carriers 
which is not open to them when the facts are reversed 
as where the action is for an undercharge, both equally 
a violation of Section 6 of the Act. Finally, aside 
from all that, there must be some cases of which the 
Courts have jurisdiction and the Commission has not, 
for example, the loss and damage actions to which we 
have referred, so that there must be a line drawn some¬ 
where. We are earnestly seeking it. 

Claim for Overcharge was Barred at the Time Com¬ 
plaint Filed with the Interstate Commerce Com¬ 
mission. 

This heading covers assignments of error Nos. 1 and 
3. (Tr. 16) The shipments moved April to November, 
1926, the complaint before the Commission was filed in 
December, 1929, obviously more than three years after 
the shipments had moved. Section 16, paragraph 2, 
sub c (49 U. S. C. A. page 7), declares that complaint 
for the recovery of overcharges shall be filed with the 
Commission within three vears, 

44 except that if claim for the overcharge has 
been presented in writing to the carrier within the 
three-vear period of limitation said period shall 
be extended to include six months from the time 
notice in writing is given by the carrier to the 
claimant of disallowance of the claim, or any part 
or parts thereof, specified in the notice.’’ 

This statue differs from the ordinary statue of lim¬ 
itation which may or may not be pleaded in that here 
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mere lapse of time destroys the right, if any 'ever ex¬ 
isted. Kansas City Southern v. Wolf , 261 UL S. 133. 

Here the shipments moved from April to November, 
1926. The complaint was filed December, 1929. Under 
the provision found in the main body of the statute 
such claims for overcharge were barred at the time 
complaint was filed unless their life was pre^eved by 
the exception in the statute which we have quoted 
above. That exception contemplates the filing of claim 
with the carrier. The record shows it was fjiled with 
the delivering carrier which was obviously a line at 
Toronto, Canada. We assume this court will notice 
that the lines of these defendants do not rbach To¬ 
ronto. Hence it follows there was no filing of claim 
with any one of them in order to satisfy thq require¬ 
ment of the statute found in the use of th^ definite 
article the. AVe did not feel justified in going to a 
trial on the merits merely to make proof th^it the de¬ 
livering carrier was the Canadian Pacific | Railway, 
feeling that the court would notice defendants ’ lines 


do not extend to Canada, but if we are wrong in that, 

we point out this further proposition. 

It must be admitted that the Interstate Commerce 

Act does not apply to the lines of the Canadian Pacific 

or any other Canadian carrier within the confines of 

the Dominion of Canada and similarlv that no matter 

* 

how effectively the Commerce Act applies t^ carriers 
of this country within the territorial limits of the 
United States, such Act does not apply to them touch¬ 
ing their operations in the Dominion of Cjanada, so 
that as a practical proposition a notice to a delivering 
line without the territorial limits of our country would 
not be a complaince with the provision foijmd in the 
exception quoted. 
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It has been held that no action may be maintained in 
our courts under the Federal Employers Liability Act, 
45 U. S. C. A., for the death of an employee of one of 
our carriers engaged in commerce between points in 
the United States and points in Canada where the 
injury or death occurred in Canada. New York Cen¬ 
tral R. Co. v. Chisholm, 26S U. S. 29 (1925). 

In an action in the District Court for the Western 
District of Pennsylvania, New York C. R. Co. v. Union 
Oil Co ., 53 Fed. (2d) 1066, by a carrier to collect un¬ 
dercharges on a freight shipment made to the ship¬ 
per’s order from Warren, Pa., to Ottawa, Canada, and 
which the carrier brought against the consignor of 
the shipments, including some on which the freight 
charges were prepaid and some on which the freight 
charges were collect, the court as to the latter pointed 
out that the “notify party” was a resident of Canada, 
and said at page 1067: 

“In the Canadian courts wherein collection 
would have to be sought the Interstate Commerce 
Act would not have the same force as in the 
courts of the Lmited States and in them the de¬ 
fenses of the notify parties would be good al¬ 
though invalidated by that Act.” 

We respectfully submit that as the plaintiffs here 
could not have invoked the Commerce Act against the 
Canadian carrier or against any of defendants here 
in so far as their operations within Canada are con¬ 
cerned touching overcharge, that such parties did a 
vain thing in filing their claim for overcharge with 
the delivering line in Canada in the face of the spe¬ 
cific provision of the statute that such claim shall be 
filed with the carrier. Our thought is that the Con- 
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gross may not be supposed to have had in min^l, much 
less with particularity specified, a carrier ovej: which 
neither Commission nor the courts of this 
would have jurisdiction. 

We are not unmindful of News Syndicate Co. v. New 
York Central R. R . Co., 275 U. S. 179, where 
mission condemned as unreasonable charges 
on a joint through rate from a point in Canada to a 
point in the United States and required the carriers of 
this country to pay the damages found. The distinc¬ 
tion is twofold. First, the shipments there moved into 
this country and the charges were obviously collected 
by carriers subject to the Commission’s jurisdiction, 
while in the case at bar the shipments are moving in 
the reverse direction, that is, into Canada. Th^ second 
point of distinction is, in that case the charges arose 
from a joint through rate while in the case at bar the 
charges were not assessed from East La Porte to 
Toronto at the joint through rate of 59.5 cents but at 
a combination rate of 58.5 cents made up of cents 
to Cincinnati plus the rate from that point oii of 26.5 
cents. I 

The exception in the statute provides for an exten¬ 
sion, upon the filing of claim for overcharge with 
the carrier. With respect to a shipment moving over 
the line of a single carrier, the expression “the car¬ 
rier” is readily understood. 'Where two or more car¬ 
riers, as in the case at bar, comprise the route over 
which the shipment moved some difficult}' is en¬ 
countered in determining which one of the several car¬ 
riers was meant by the expression “the carribr.” In 
such a case where the transportation is wholly within 
the United States one might readily assume the Con- 


he Corn- 
assessed 




42 


gross meant either the originating or the delivery car¬ 
rier or it might, perhaps, more readily be concluded 
that the words, “the carrier” referred to that one of 
the several carriers which collected the charges com¬ 
plained of. When the movement, as in the case at bar, 
is from a point in the United States to a point in 
Canada, the delivery being accomplished by a line other 
than one of our own carriers or even by one of our own 
carriers in a foreign country over which neither our 
Commerce Commission nor our courts have jurisdic¬ 
tion and upon which the Commerce Act does operate 
with respect to its operation and dealing in such for¬ 
eign country, the proper meaning of the expression 
“the carrier” becomes more difficult. In the case of a 
joint through rate where the carriers, parties thereto, 
while not partners have nevertheless entered into a 
joint arrangement, it might be held that the filing of 
claim with such delivering carrier in the foreign 
country would be sufficient. But as in the case at bar 
where the charges complained of were not assessed at 
a joint through rate but on the basis of a combination 
rate, even that solution is not appropriate. The only 
rational conclusion, therefore, in the case at bar seems 
to be that the words “the carrier” mean the filing of 
a claim with a carrier which could be held for the over¬ 
charge in a proceeding before our Commerce Commis¬ 
sion or in our courts. We submit that may not be done 
in the case at bar, hence our thought that the plaintiffs 
may not rely upon such a filing of a claim and thus 
expect to bring themselves within the meaning of the 
exception. If we are correct, It follows that the statute 
was not extended for six months and at the time the 
complaint was filed with the Commission the over¬ 
charges sought were barred. 
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It may not be contended here that the action begun 
in the Supreme Court of the District of Columbia may 
be treated as an action for overcharge begun in the 
courts aside from the proceeding before the Commis¬ 
sion for two reasons. First, the declaration ple4ds the 
prior proceedings before the Commission and its; order 
so that the plaintiffs are bound by the method Af pro¬ 
cedure which they adopted. Second, viewed as an in¬ 
itial suit in the District Supreme Court, undoubtedly, 
all right to overcharge would be barred unc^er the 
statute for the shipments had moved and been delivered 
more than three years before the institution of the 
action in the Supreme Court of the District, and more 
than six months after its disallowance. 

Plaintiffs 7 Declaration Set Out no Valid Cause of Ac¬ 
tion. The Commerce Commission’s Decision was 
Contrary to Law and Insufficient to Support the 
Reparation Order. 

This heading covers Assignments of Error Nos. 1 
and 4. (Tr. 16.) 

We respectfully submit that the Commission’s deci¬ 
sion shows on its face that it erred in the conclusion 
reached; therefore, its subsequent order issued thereon 
and pleaded in plaintiff’s declaration sets forth no 
valid cause of action against defendants,—defendants’ 
demurrer should have been sustained. 

4 ‘As this case was decided upon demurrer to 
the complaint, the allegations thereof must be 
taken as true.” Dobbins v. Los Angeles , 1!)5 U. S. 
223, 234. 

We now briefly recall the pertinent facts. Twenty- 
three shipments of lumber moved from East Porte, 
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X. C., to Toronto, Canada. The shipper tendered them 
to defendant, Tuckaseegee & Southeastern Railway 
Company, at East La Porte, N. C., and specified their 
routing over its line and the lines of its co-defendants 
here via Cincinnati, Ohio. Via that route there was 
then in effect a rate of 32 cents from East La Porte, 
X. C., to Cincinnati, Ohio, and another rate of 26.5 
cents from Cincinnati, Ohio, to Toronto, Canada. The 
shipments were i delivered on basis of charges calcu¬ 
lated at the combination rate made up of the sum of 
the two factors to and from Cincinnati just referred 
to, that is to say, at 5S.5 cents per 100 pounds. The 
tariffs of defendants publishing the two rates or fac¬ 
tors of the combination rate made reference to Jones’ 
Tariff U. S. 1, containing a rule for the construction 
of combination rates as therein provided. Among the 
provisions found in that tariff is that it is applicable 
“where no published through rates are in effect from 
point of origin to destination 

It further appears that at the time the shipments 
moved there was in force from East La Porte to 
Toronto a joint through rate of 59.5 cents per 100 
pounds which applied via the Virginia and Maryland 
gatewavs and not via Cincinnati, Ohio. That rate was 
applicable in connection with the originating line, <o 
which the shipments were tendered, that is, defendant, 
Tuckaseegee & Southeastern Railway Company. The 
Commerce Commission found, despite the provision 
just quoted of the tariff containing the rule for making 
combination rates, that the combination rule was ap¬ 
plicable to the two rate factors making up the com¬ 
bination rate of 58.5 cents, wherebv it reduced such 
rate to 53 cents. The difference of 5.5 cents, when 
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applied to the shipments, gives rise to the amount of 
reparation named in its order. 

The Commission made that finding upon authority 
of its previous decision in Wausau Southern Lumber 
Company v. A. G. S. R. Co., 142 I. C. C. 521. We turn, 
therefore, to that report, which was rendered May 8, 
1928, and quote from page 523 as follows: 

“ From the several points of origin to the sev¬ 
eral points of destination, there were jqint or 
single-factor through rates, hereinafter collec¬ 
tively referred to as joint rates. There were also 
combination rates, subject to the so-calied com¬ 
bination rule. The issues presented are whether 
the joint rates applied over all the routes, and, if 
not, whether the applicable rates over the routes 
over which the joint rates did not apply were the 
lowest full combinations of separately established 
factors by such routes, or the lowest rates result¬ 
ing from the application of the combination rule 
to such factors. 

“Complainants’ shipments may be divided into 
three classes: (1) Shipments specifically routed 
by complainants over routes over which joint 
rates did not apply, but over which the combina¬ 
tion rates, as reduced by the combination rule, 
were lower; (2) shipments tendered to carriers 
unrouted, or with incomplete routes shown, which 
could have moved over routes over which com¬ 
bination rates, reduced by the combination rule, 
were lower than the joint rates applicable over 
other routes; and (3) shipments forwarded over 
initial carriers not participating in join; rates 
from points of origin to destinations, on which 
the straight combinations untreated by the com¬ 
bination rule were assessed.” 

We at once point out that there are no shipments in 
the case at bar of the second and third classes just 
described. 
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While it is true that the combination rate treated by 
the cut-back provisions of the combination rule in the 
case at bar produced a lower rate than the joint 
through rate, the same as stated with respect to ship¬ 
ments in the first class of those involved in the Wausau 
Lumber Company ease, it should at once be noted that 
the combination rate of 58.5 cents on basis of which 
the charges were actually collected on the shipments 
here, was lower than the joint through rate, that is 
to sav, the combination rate untreated bv the use of 
the combination rule was one cent less to begin with 
than the joint through rate. In A. T. £ S. F. R. Co . 
v. U . S 279 U. S. 768, Mr. Justice Brandeis added a 
footnote at page 771 in which he said: 

“A through rate is ordinarilv lower than the 
combination of local rates.” 

We quote further from the Wausau case at page 524: 

44 The combination rule was originally published 
bv the director general about seven months after 
the issuance of General Order No. 28, as an emer¬ 
gency tariff provision to avoid a double increase 
on certain commodities moving on combination 
rates, the separate factors of which had been in¬ 
creased by specific amounts. Shortly after the 
general increase of 1920 the rule was amended sub- 

stantiallv to reflect the increases then authorized. 
* 

It was subsequently further amended to reflect 
the general reduction of 1922, and is still in effect. 
It reads in part as follows: 

44 ‘Where no published through rates are in 
effect from point of origin to destination on 
Lumber and articles taking same rates, or arbi¬ 
trages over Lumber Rates, also other Forest 
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products, on which rates are not higher! than on 
lumber, carloads, and two or more commodity 
rate factors are used in arriving at the through 
rate for a continuous rail shipment thereof, such 
through rate will be arrived at in the ffallowing 
manner. ’ ” 

The formula which then follows provides for deduct¬ 
ing certain amounts from each separate factor, the re¬ 
sult to be added plus a certain sum. There is no dis¬ 
pute here about the formula. We apply it as shown 
below: 

32—6 =26 

26.5— 5.5= 21 

58.5 47 + 6 = 53 cents 

The issue and contention of the parties was stated 
in the Wausau case at page 525 as follows: 

* 4 Complainants’ position is that the combination 
rule applied to shipments which moved, or which, 
without departing from routing instructions of 
the shipper, might have moved over rofates over 
which there were no joint rates, notwithstanding 
the fact that joint rates were in effect over other 
routes between the same points of origin and des¬ 
tination. Defendants’ position is that the combi¬ 
nation rule did not apply where the initial carrier 
published a joint rate from point of origih to des¬ 
tination over any route.” j 

At page 526 the Commission held— 


“That the combination rule is applicable in the 
absence of a joint rate over the route traversed 
(by the shipments) regardless of the fact that 
joint rates were applicable over other routes,” 



48 


and cited four of its previous decisions as authority. 
We at once examine those: 

Cancellation Rule for Combination Rates, 93 I. C. 
C. 614 (1924). There the effort of the carriers to 
clear up the unfortunate misunderstanding* of the 
wording of the combination rule by providing in that 
tariff that it will not apply where there are joint 
through rates in effect from point of origin to destina¬ 
tion via any routb was rejected. That report was upon 
reargument of the same case, which will first be found 
reported at 811. C. C. 745, decided in 1923. 

It is well to pause here to stress the fact that the 
carriers as far back as bv schedules to become effec- 
tive in April 1923 sought to clear up the situation by 
adding the words, “via any route.” However, under 
the view which the Commission had taken of the rule 
as then written, it would work some increases. To 
illustrate that exactly, it would increase the 53-cent 
rate which the Commission here found was proper to 
58.5 cents. The carriers were in effect, therefore, told 
that thev could not clarify the rule without a revision 
of their rates. Obviously, with respect to a commodity 
like lumber that was a large order. We mention this 
because we recall that upon the argument of our de¬ 
murrer in the lower court in this case the Court seemed 
much impressed with the idea that this contention 
about the correct understanding of the language of 
the tariff had continued a long time. We further point 
out that until an action was begun by some shipper 
who had received a reparation order like that here in¬ 
volved, the carriers could not test the question of the 
true meaning of the tariff in the courts. Very frankly, 
as far as we know the case at bar is the first instance 
of such a reparation order sued on being brought to 
trial. 
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In M’Gowin-Foshee Lumber Co. v. A., F. <$ G. R. 
Co., 95 I. C. C. 451, in Moor e-Mar shall Lumber Co. v. 
N. 0. do N. E. R. Co., 112 I. C. C. 33, and in Gunther & 
Co. v. L. & N. R. Co., 112 I. C. C. 387, the other three 
cases which the Commission cited in support of its find¬ 
ing in the Wausau Lumber Company case, from which 
we have been quoting, will show that in each instance 


the sum of the factors making up the combination rate 
was higher than the joint through rate, thus differing 
from the facts in the case at bar, where the combina¬ 
tion rate is one cent less than the joint throu|gh rate. 
In each of those three cases the Commission made the 
same finding, that the rule is applicable in the absence 
of a joint rate over the route the shipments traversed, 
regardless of joint rates over other routes. 

We have thus traced the authorities cited and sub¬ 
mit that the reports merely show that the finding 
simply represents the Commission’s view of tjie tariff. 
We respectfully submit that the Commission (trred. It 
could not ignore the plain, simply expressed provisions 
of Jones Tariff, U. S. 1, and it could not in effect give 
a different meaning to such a plainly expressed pro¬ 
vision bv reading into the tariff additional words such 
as that such through rate via any route or that when 
there is no such through rate via the route |ff move¬ 
ment, or similar words. j 

No matter what the Commission may have thought 
of the propriety of the rule, viewed from any stand¬ 


point, when the tariff was filed with it as required 
under Section 6 of the Act the tariff then has the 
effect of a statute and speaks for itself; neither the 
carriers nor the shippers can vary it one iota. The 
Commission under its general authority found in Sec¬ 
tion 7 (7) of the Act might have suspended the tariffs 
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and entered upon an investigation upon its own mo¬ 
tion concerning them, with a view of imposing its views 
with respect thereto upon carriers and shippers. Of 
course, it could not do that without an appropriate 
investigation, at which the interested parties could be 
heard. No such steps have been taken. The carriers’ 
efforts were rejected, so that the only thing the Com¬ 
mission could do when the plaintiffs’ complaint in the 
case at bar was filed was to interpret or construe the 
words of the tariff, that is to say, in practical effect 
apply it. In doing so it must of necessity take the 
tariff as written, no matter what its views otherwise 
may happen to be; hence in reaching the conclusion it 
did we find that it either had to ignore the plain pro¬ 
vision of the tariff or it had to supplement the lan¬ 
guage by reading additional provisions into it. 

In the Wausau Southern Lumber Company case 
(which we might remark is the leading case, and is by 
the Commission as a whole) it is worthy of notice that 
Commissioners Woodlock and Brainerd filed special 
concurrences which are really more in the nature of 
dissents, while Commissioner Tavlor vigorouslv dis- 
sented and Commissioner Porter did not participate. 
Commissioner Taylor’s dissent is so clear that we 
quote it in full as follows: 

“The question involved in this proceeding is 
very simple. It is whether the combination rule 
which specifically provides that it only applies 
‘where no published through rates are in effect 
from point of origin to point of destination,’ can 
be used between a point of origin and a point of 
destination where a joint through rate does exist. 

“When General Order No. 28 became effective, 
a special supplement dated June 25, 1918, was is- 
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sued to tariffs covering joint rates on lumber from 
the yellow-pine territory of the South tcj points 
of destination mainly located north of tljie Ohio 
River. This supplement added a fixed increase 
to each joint point-to-point rate existing at the 
time these increases became effective. A| similar 
supplement was issued to make effectivel the in¬ 
creases authorized by Ex Parte 74 in jjill joint 
point-to-point rates, on the same commodity, exist¬ 
ing at that time. j 

“The fact that joint rates did not at :he time 
exist between all points of origin and all points 
of destination made necessary the creation of the 
combination rules, amended from time to time, to 
bridge this hiatus. This formula reads as follows: 

“ ‘Where no published through rat^s are in 
effect from point of origin to destination on 
Lumber and articles taking same ratels, or ar- 
bitraries over Lumber rates, also other Forest 
Products, on which rates are not higher than on 
Lumber, carloads, and two or more commodity 
rate factors (see Note) are used in arriving at 
the through rate for a continuous rail shipment 
thereof, such through rate will be arrived at in 
the following manner (either where sluch com¬ 
modity rate factors cover entire haul from ori- 

•f I 

gin to destination, or where used in connection 
with one or more class rate factors) 

“Language could not be plainer in it|s attempt 
to say that this rule was to be used only! where no 
published through rate was in effect from point of 
origin to destination. If any additional light was 
necessary upon this subject, it came [from the 
words of Walter J. Kelly, the traffic expert who 
participated in the conferences which led to the 
creation of this formula, who testified under oath 
as follows: 
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44 ‘To me that clause is very clear and pre¬ 
cludes the application of this tariff in any in¬ 
stance where there is a through rate from point 
of origin to destination, on the commodity in 
question. There is no doubt about that in my 
mind at all, and from my participation in the 
conferences which led up to this tariff, I know 
that is what was intended/ 

“The majority have approved the use of this 
formula in direct and positive contradiction to its 
terms, for the purpose of creating rates from 
points of origin to points of destination where 
through rates exist, the result of which is to de¬ 
stroy the through one-ligure rates in effect at the 
time. Such a decision as this, carried to its in¬ 
evitable conclusion, would be followed by a train 
of deplorable results. Discriminations between 
individuals and localities would be created, the 
destruction of a nice adjustment of rates would be 
accomplished, and long-established groups of ori¬ 
gin of the important commodity of lumber, mov¬ 
ing in great volume from the long-leaf pine sec¬ 
tions of the South, to many consuming points of 
destination beyond the Ohio River, would be 
broken up. 

“For these reasons I dissent from the conclu¬ 
sions of the majority.” 

Where he says, “Language could not be plainer in 
its attempt to say that this rule was to be used only 
where no through rate was in effect from point of ori¬ 
gin to destination,” fits this case like a glove. He has 
expressed our thought exactly. 

Note he further said, “The majority have approved 
the use of this formula in direct and positive contradic¬ 
tion to its terms, for the purpose of creating rates 
from points of origin to points of destination where 
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through rates exist, the result of which is to destroy 
the through one-figure rates in effect at the| time.’ 5 
Recall, too, in the case at bar that the combination 
rate plaintiffs paid was already one cent less than the 
through rate, so as a practical matter there was no 
necessity to resort to the combination rule uiider the 
theory on which it was originally provided. When in¬ 
creases in flat amounts w~ere added to each! single¬ 
factor rate where two or more factors were involved in 
arriving at a combination rate, the increase would have 
been added two or three or possibly more times, de¬ 
pending upon the number of factors involved. The 
rule was to overcome that and to maintain a harmoni¬ 
ous rate adjustment which would be fair to shippers in 
the various sections shipping to various destinations, 
because obviously there were no joint through rates 
between all points. Without such a plan thqse ship¬ 
pers without the through rates and having to use com¬ 
bination rates would have the total charges they paid 
increased in a greater amount than, for instance, their 
competitors shipping on the through rates. The com¬ 
bination rule prevented any such unhappy situation 
arising, and it was designed for that purpose. It cer¬ 
tainly seems odd, therefore, under the guise of tariff 
interpretation or construction or application ^o give a 
shipper who has already paid on basis of a combina¬ 
tion rate lower than the through rate a further advan¬ 
tage by still permitting him to resort to the combina¬ 
tion rule. The rule was designed to prevent discrim¬ 
ination and inequality between shippers. Ak applied 
in the case at bar it undoubtedly creates whjat it was 
intended to prevent, which, we submit, is a Inost sur¬ 
prising thing for the Commission to do when discrim¬ 
inations and inequalities existing years ago led in a 
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very large measure, if not the controlling influence, to 
the passage of the Commerce Act in 1887. 

In Interstate Commerce Commission v. Chicago, etc. 
R. Co., 218 U. S. 88, at 102 it was said: 

“The Commission was instituted to prevent dis¬ 
crimination between persons and places. It would 
indeed be an abuse of its powers to exercise them 
so as to cause either.” 

Right on this last point we call attention to Great 
Northern Rail wag Co. v. Delmar, 283 U. S. 686 (1931). 
There the Court disagreed with the Commission’s find¬ 
ing, pointing out that it gave rise to violations of Sec¬ 
tion 4 of the Act saying at page 691: 

“This conclusion is in accord with the principle 
that where two constructions of a written contract 
are possible preference will be given to that which 
does not result in violation of law. ’ ’ 

We refer to Indian Refining Company v. L. & N. R. 
Co., 155 I. C. C. 380 (1929), a decision by the Commis¬ 
sion as a whole, in order to call attention to one of the 
rules of its tariff circular, Rule 5(c) as follows: 

“If no specific rate from point of origin to des¬ 
tination of a through shipment is provided, and no 
specific manner of constructing combination rate 
for it is prescribed, the lowest combination of rates 
applicable via the route over which the shipment 
moves is the lawful rate for that shipment.” 

There very clearly the Commission in its own gen¬ 
eral direction to carriers recognizes that the through 
rate specifically published from A to B is the legal 
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rate, for the provision for the combination rate begins 
with the words, “If no specific rate from point of ori¬ 
gin to destination,’’ etc. 

The words of the tariff are so plain that to merely 
state them seems enough to argue our case. But we 
will refer to some authorities and first will tike this 
very combination rule which, in addition to the provi¬ 
sion involved in the case at bar contained another pro¬ 
vision, that the tariffs publishing the factors used in 
making the combination rate should make specific ref¬ 
erence to the Jones Tariff in which the combination 
rule was published. That phase has also bee^i before 
the Commission and in a long line of decisions begin¬ 
ning with Sligo Iron Store Company v. W . Ml R. Co., 
62 I. C. C. 643 and 73 I. C. C. 551, it held that where 
the tariff publishing one of the rate factors used in 
constructing a combination rate referred to Jones 
Tariff U. S. 1, containing the combination rule, the 
combination rate should be arrived at by applying the 
combination rule, though the tariff containing the other 
factor of such combination rate did not refer to Jones 
Tariff U. S. 1; and held further that the carrier pub¬ 
lishing the factor making reference to the Jones Tariff 
U. S. 1 must pay the resulting overcharge \thich the 
Commission thus found to exist. The Commission has 
adhered to that rule with numerous dissents. It is un¬ 
necessary to cite and discuss those cases at length. 
We do remark that in Northern Pole & Lumber Co. v. 
Minneapolis R. L. <& M. R. Co., 165 I. C. C. 101 (June 
1930), Washington Building Lime Co. v. B. & Q. R. Co.. 
167 I. C. C. 245 (July, 1930), the Commission so held, 
with Commissioners Brainerd, Woodlock, Fafrell, Lee, 
and Tate dissenting. 
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And in Farley & Loetseller v . C., B. & Q. R. Co., 168 
I. C. C. 750, (November, 1930), the Commission so held, 
with Commissioners Farrell, Brainerd, Lee, Tate, and 
Mahaffie dissenting*, Commissioner Mahaffie having* 
succeeded Commissioner Woodlock. The Commission 
held the same in Docket 18761, Galveston Cotton Ex¬ 
change v. A. & V. R. Co., 183 I. C. C. 381, (November, 
1931), with the same dissents. In a word, the Com¬ 
mission now stands six to five on this question of con¬ 
struction, which is familiarly known as the “ Sligo 
Rule,” taking its name from the first case. 

The Courts have differed from the Commission on 
this Sligo Rule principle. Hohenherg v. Louisville <£ 
N. R. Co., 46 F. (2d) 952, Circuit Court of Appeals, 
Fifth Circuit (1931), said at page 955: 


“Turning then to the construction of the tariff 
in controversy, which hinges upon the applicabil¬ 
ity of the Jones-Kelley rule, it is apparent from 
reading the rule that it is not applicable except to 
rates contained in the tariffs where specific refer¬ 
ence is made to it. “* * * That is, both tariffs 
containing both rates or factors must refer to the 
Jones-Kelley rule and specify that it is applicable 
in order for both rates to be used as proportional 
factors or part of a combination transit rate.” 
Holding: “We conclude that the tariffs on the 
shipments ini controversy were not subject to the 
operation of the combination rule.” 

Hohenberg’s petition for certiorari was denied, Oc¬ 
tober 12, 1931, 284 U. S. 617. 

The same question was again considered in William, 
W. Wlieelock et al., Receivers for Chicago & Alton R. 
Co. v. Wcdsh Fire Clay Co., Circuit Court of Appeals, 
Eighth Circuit (July 22, 1932). We do not find it re- 
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ported, so attached hereto full copy of the opinion as 
Appendix A to this brief. There the Court set out the 
rule, quoted with approval from Hohenberg v.L. & N. 
R. Co., supra, and said: 

“It would seem clear that the Jones combina- 
tion rule was not intended to be applied unless all 
factors of the combination were subject to that 
tariff. ’ 9 

We submit that if the Court saw fit to differ jwith the 
conclusion of the Commission with respect to t|he Sligo 
Rule, part of this same combination rule, certainly this 
Court should differ with its construction of the other 
part, which for convenience may be called the “Wausau 
Rule. ’ ’ Certainly the language in the latter is no more 
difficult of a clear understanding and is, we submit, 
equally free of the slightest ambiguity. 

The rule we are here invoking is conveniently stated 

in 25 R. C. L., Section 213, page 957, as follow^: 

I 

i 

“A statute is not to be read as if opefi to con¬ 
struction as a matter of course. It is onlv in the 
case of ambiguous statutes of uncertain meaning 
that the rules of construction can have any appli¬ 
cation. Where the language of a statute is plain 
and unambiguous and its meaning clear and un¬ 
mistakable, there is no room for construction, and 
the courts are not permitted to search for its 
meaning bevond the statute itself. When the 
meaning of a law is evident, to go elsewhere in 
search of conjecture in order to restrict dr extend 
the act would be an attempt to elude it, A method 
which, if once admitted, would be exceedingly dan¬ 
gerous, for there would be no law, however definite 
and precise in its language, which might not by 
interpretation be rendered useless. Iii such a 
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case arguments from the reason, spirit, or pur¬ 
pose of the legislation from the mischief it was 
intended to iremedv, from history or analogy for 
the purpose of searching out and justifying the 
interpolation into the statute of new terms, and 
for the accomplishment of purposes which the law¬ 
making power did not express, are worse than 

futile. Thev serye only to raise doubt and un- 
* * 

certainty where none exist, to confuse and mis¬ 
lead the judgment, and to pervert the statute. 
Affirmative discussion in such circumstances is not 
unlike argument in support of a self-evident truth. 
The logic mav mislead or confuse. It cannot 
strengthen the preexisting conviction. This is an 
axiomatic principle; it is embodied in the maxim 
Expressum facit cessare taciturn (a thing ex¬ 
pressed puts an end to implication).” 

And again at Section 217, page 961, we quote: 

“The intention and meaning of the legislature 
must primarily be determined from the language 
of the statute itself, and not from conjectures 
aliunde. When the language of a statute is plain 
and unambiguous and convevs a clear and definite 
meaning, there is no occasion for resorting to the 
rules of statutory interpretation and construction; 
the statute must be given its plain and obvious 
meaning. This principle is to be adhered to not¬ 
withstanding the fact that the court mav be con- 
vinced by extraneous circumstances that the legis¬ 
lature intended to enact something verv different 
from that which it did enact. The current of 
authority at the present day is in favor of reading 
statutes according to the natural and most obvi¬ 
ous import of the language without resorting to 
subtle and forced constructions for the purpose of 
either limiting or extending their operation.” 
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I 

In Jones v . Blackwell, 100 U. S. 599, the (bourt, in 
construing the law respecting a tax on tobacco, pointed 
to the single word “now” in the statute, in ref erring 
to the construction which had been placed on it, said 
at page 604: 

i 

“It (the construction) deprives the wcjrd ‘now’ 
in the clause we have quoted of all meaning.” 

j 

That, we respectfully submit, is exactly whit the de¬ 
cision of the Commerce Commission has done with the 
plain provision of this tariff. Its view deprives the 
words, “where no published through rates ari in effect 
from point of origin to destination,” of all meaning; 
or, to put it differently, by reading into the statute 
additional words, as, that such through rates must 
apply “via route of movement,” has done in effect 
the same thing, that is, by reading into tlie statute 
words which are not there and which clearly defeat the 
purpose of the plain expressions contained in the stat¬ 
ute. We say statute here because, as we lnlve above 
pointed out, the filed tariffs have in effect the force of 
a statute. 

In Old Colony R. Co. v. Commissioner, 284 U. S. 552 
(1932), at page 560 it was said: 


4 4 The legislature must be presumed to pse words 
in their known and ordinary signification. The 
popular or received import of words furpishes the 
general rule for the interpretation of public laws. 
The plain, obvious and rational meaningl of a stat¬ 
ute is always to be preferred to any curious, nar¬ 
row, hidden sense that nothing but the exigency of 
a hard case and the ingenuity and study pf an acute 
and powerful intellect would discover.” (Author¬ 
ities cited omitted.) 
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In Bergholm v. Peoria Life Ins. Co., 2S4 U. S. 489 
(1932), at page 492 it was said: 

“Contracts of insurance, like other contracts, 
must be construed according to the terms which 
the parties have used, to be taken and understood, 
in the absence of ambiguity, in their plain, ordi¬ 
nary and popular sense.’’ 

As was said in referring to the Commerce Act in 
St. Louis (£ O’Fallon R. Co. v. U. S., 279 U. S. 461, 
4S4, “the Act should be construed so as to carry out 
the legislative purpose.” We have seen here that the 
purpose of the combination rule was to prevent a 
double or treble rate increase in the separate factors 
making up combination rates, thus throwing them out 
of line with the through single-factor rates. In the 
case at bar the combination rate assessed was one cent 
less than the single-factor through rate. Clearly it 
follows that there was no necessity, in view of the 
original purposes of the rule, to apply it under the 
facts in the case at bar. Let us explain what is, we 
believe, a matter of common knowledge. Following 
the substantial increases in freight rates during the 
period of Federal control and again in 1920, referred 
to in the decisions we have quoted from above, the 
process of rate reduction has gone steadily forward, 
that is to say, taking up rate by rate as distinguished 
from a general horizontal increase or reduction. In¬ 
deed, that has been true over the years, the tendency 
of rates is downward, so that we may properly men¬ 
tion that here. The facts in the case at bar, therefore, 
show very clearly that the rate either to Cincinnati or 
the rate from Cincinnati must necessarily have been 
so reduced, because we find as a practical matter that 
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the sum of such two factors produced a lower rate 
than the single-factor through rate. We have above 
quoted Mr. Justice Brandeis as pointing out that ordi¬ 
narily combination rates made up of two or more fac¬ 
tors are higher than the single-factor joint through 
rates. Thus we find no practical necessity fo^* resort 
to the combination rule when we recall the 
purposes for which it was designed. 

In Portland Cattle Co. v. Oregon S. L. R. 

Fed. 33, Circuit Court of Appeals, Ninth 
(1918), at page 35 it was said: 


original 


Co., 251 
Circuit 


“ There is no ambiguity in the language itself. 
Whatever difficulty arises is in relating one fea¬ 
ture or note in the tariff with another. Tl}ey must 
all be considered, and if a plain meaning can be 
gathered, of course it will control.” 

There is not even a difficulty in the case at bar in 
relating one provision in the tariff to another. Here 
the combination rule itself plainly expresses its proper 
application; indeed there is no ambiguity ffom any 
viewpoint. In that connection we quote from U. S. v. 
Missouri P. R. Co., 278 U. S. 269 (1929), at 277, as 

follows: | 

. 

“The language of that provision is so clear and 
its meaning so plain that no difficulty attends its 
construction in this case. Adherence to its terms 
leads to nothing impossible or plainly unreason¬ 
able. We are therefore bound bv the words em- 

•/ 

ployed and are not at liberty to conjure; up con¬ 
ditions to raise doubts in order that resort may 
be had to construction. It is elementary that 
where no ambiguity exists there is no foom for 
construction. 77 (Italics ours.) 
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The last quotation exactly fits the case at bar, and 
we respectfully submit that the Commission’s view 
of the tariff is squarely in conflict therewith. 

CONCLUSION. 

In view of the foregoing, we respectfully submit that 
the lower Court erred in overruling defendants’ de¬ 
murrer, because the Commerce Commission was and is 
without jurisdiction of the subject matter here in¬ 
volved; for the further reason that the shippers here 
failed to file their claim as provided in the exception 
to the statute ill order to prolong its life; and aside 
from-those two grounds certainly the clearly expressed 
language of the tariff is to be taken as written and 
when so taken the proper conclusion to be drawn from 
its words is that the combination rule was not to be 
resorted to when there was a published through rate 
from point of origin to destination, as very clearly 
appears was in force at the time the shipments here 
involved moved. It follows, and we here respectfully 
ask that this Court reverse the decision of the lower 
Court. 

Respectfully submitted, 

John J. Hamilton, 

Charles Clark, 

; Attorneys for Appellants . 

Washington, D. C., 

September 13, 1932. 

Due and legal service of the foregoing brief acknowl¬ 
edged; copy received, all further service waived. 

This 13th day of September, 1932. 


Attorneys for Appellees. 
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APPENDIX A. 

UNITED STATES CIRCUIT COURT bF 
APPEALS. EIGHTH CIRCUIT, j 

No. 9423—May Term, A. D. 1932. I 


Appeal from the District Court of the Unitqd States 
for the Eastern District of Missouri. 


William W. Wheelock and William G. B}erd, Re¬ 
ceivers for the Chicago & Alton Railroad Com¬ 
pany, Appellants, 


vs. 


Walsh Fire Clay Products Company, Appellee 


Mr. Bryce L. Hamilton (Mr. Ralph T. FinleyJMr. Silas 
H. Strawn, and Messrs. Jones, Hocker, Sjullivan & 
Gladney were with him on the brief), fpr appel¬ 
lants. 

Mr. S. Mayner Wallace for appellee. 


Before Gardner and Sanborn, Circuit Ju 
Nordbye, District Judge. 


T 


ges, and 


Gardner, Circuit Judge, delivered the opinion of the 
court. 

. 

I 

, ! 

Appellee brought this action at law against appel¬ 
lants, Receivers for the Chicago and Altoir Railroad 
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Company, to recover certain alleged overcharges on 
shipments of freight. The parties will be referred to 
as they appeared in the lower court. 

From December, 1924, to July, 1927, plaintiff shipped 
certain cars of fire brick from Vandalia, Missouri, over 
the lines of the Chicago and Alton Railroad Company, 
as initial carrier, to E. St. Louis, Ill., where the ship¬ 
ments were turned over to connecting carriers which 
either completed the transportation themselves or in 
turn delivered the shipments to connecting carriers 
which completed the transportation. All the shipments 
were ultimatelv delivered to consignees in the south- 
eastern part of the United States. The freight charges 
were paid by plaintiff and were collected by the various 
delivering carriers, and not bv the defendants. 

There were no joint through commodity rates on fire 
brick effective from Vandalia, Mo., applicable to these 
shipments. In some instances the combination through 
rates were made up of two factors—the rate from 
Vandalia, Mo., to the Ohio River crossing, and the rate 
from there to destination. In other instances the com¬ 


bination through rates were made up of three rate fac¬ 
tors—the rate from Vandalia, Mo., to the Ohio River 
crossing, the rate from the Ohio River crossing to 
Jacksonville, Fla., and from there to destination. 

The Chicago and Alton Railroad Company’s tariff 
applicable was Speiden’s Tariff 66, which at item 345 
provided that the rates on brick named in the tariff 
would be subject to the rules for constructing combina¬ 
tion rates provided in Jones’ Tariff No. 228, I. C. C. 
No. U. S. 1. The carriers, other than the Chicago and 
Alton Railroad Company, participating in the trans¬ 
portation of these shipments, either made no reference 
to the Jones Tariff, or specifically stated in their ap¬ 
plicable tariffs that thev were not subject to the Jones 
Tariff. 


By General Order No. 28, issued May 25, 1918, to 
become effective June 25, 1918, the Director General 
of Railroads, 'the transportation companies of the 
country being then under Federal Control, directed a 
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flat increase of 25 per cent on many freight fates, and 
on brick an increase of 2 cents per hundred weight, or 
40 cents per ton, which was later increased td 2 l / 2 cents 
per hundred weight, or 50 cents per ton. This increase 
as thus made soon demonstrated the necessity for some 
limitation and modification as to its application. The 
increase could easily be applied to a local rate or a one- 
factor through rate; but where the rate was a combi¬ 
nation of two or more factors an increase Applied to 
each of the rate factors in accordance with the provi¬ 
sions of General Order No. 28, resulted in tlije previous 
rate being increased to three or more times over the 
increase provided in the general order. T° remedy 
this defect and resulting inequality a formulh was pub¬ 
lished in the Jones Tariff No. 228, I. C. C. U. S. 1, 
effective February 15, 1919, and which remained in 
effect during the entire period of the shipments in¬ 
volved in this action. This formula wasj to be ap¬ 
plied when, in order to get a through rhte, it was 
necessary to combine two or more separate rates which 
contained the increase provided in General Order No. 
28. In brief, this formula provides that where no pub¬ 
lished through rates are in effect from poiiit of origin 
to destination, and two or more factors are used in 
arriving at the through rate will be determined by re¬ 
ducing each separately established rate factor by the 
amount shown in Section 2 opposite the commodity, 
and then adding the reduced commodity rate factors 
together, and to this sum the amount shown in Section 
2 opposite the commodity. The pertinent provisions 
of the formula are as follows: 

I 

“ Section No. 1. j 

I 

* * * * * * * 1 # # 

Where no published through rates are ini effect from 
point of origin to destination on a commodity specified 
in Section 2, and two or more commodity Irate factors 
(see note) are used in arriving at the through rate for 
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a continuous rail shipment thereof, such through rate 
will be arrived at in the following manner: 

1. Each separately established commodity rate fac¬ 
tor will be reduced by the amount shown in Section 2 

opposite the name of the commodity. 

********** 

2. The reduced commodity rate factors will then 
be added together. 

3. To the sum of the separately established com¬ 
modity rate factors thus obtained, add the amount 
shown in Section 2 opposite the name of the com- 

moditv. 

% 

********* 

Section No. 2. 


********* 


Brick (except enameled or glazed); Clay; Shale; and 

Clav Products on which the rates are the same as or 
•> 

based on arbitrages higher than the rates on brick 
(except enameled or glazed), carloads, 2 l />c per 100 lbs. 

In collecting the freight charges on the shipments 
in question, no deduction was made as provided in this 
Jones Tariff formula. Plaintiff claims that, consistent 
with the provisions of Speiden’s Tariff 65, item 345, 
and the formula in Jones’ Tariff No. 228, I. C. C. No. 
U. S. 1, each of the various rate factors entering into 
the particular combination of rates applicable should 
be reduced by the 50c shown in Section 2 opposite 
brick, and then to the total of these 50c should be 
added. In other words, that the formula in the Jones 
Tariff should be applied because the tariff of the initial 
carrier showed it as applicable. Plaintiff first applied 


to the Interstate Commerce Commission for an order 
of reparation, alleging that it had been subjected to 
the payment of rates that were when enacted and are 
unjust, unreasonable and inapplicable in violation of 
Section 1 of the Interstate Commerce Act. Defen¬ 
dants did not resist this application, and it was granted 
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by the Commission on July 8, 1929. Defendants not 
having complied with the order, plaintiff fildd in the 
lower court its petition seeking enforcement of the 
award of reparation contained in the order. The ac¬ 
tion was tried to the court without a jury and the court 
granted the prayer of the petition, entering judgment 
for plaintiff for the amount of the reparation and for 
attorney fees in the sum of $500. From the judgment 
thus entered defendants prosecute this appeal. 

The correctness of the judgment of the lo\yer court 
is here challenged on the grounds that (1) the freight 
charges as assessed and collected by the defendants 
and connecting carriers were in accordance with the 
published tariffs; (2) the order of the Interstate Com¬ 
merce Commission is void because it is broader than 
and departs from the issues as stated in the complaint; 
(3) the defendants as initial carriers cannot be held 
liable for alleged overcharges assessed by the desti¬ 
nation carriers; and (4) the taxing of attorney fees 
was arbitrary and unjust. 

As we view the record, the controlling question is 
whether or not the formula contained in the so-called 
Jones Tariff was applicable to the shipments here in 
controversy. The initial carrier’s tariff wab the only 
tariff making reference to the Jones Tariff. All the 
other tariffs were either silent as to the Jones Tariff, 
or specifically provided that they would not be sub¬ 
ject to it. Speiden’s Tariff 66 provided: | 

■ 

I 

“Except as otherwise indicated, rates bn: Brick 
* * * are subject to Rules for Constructing Combi¬ 
nation Rates as provided in Agent B. T. Jones’ 
Freight Tariff No. 228, I. C. C. No. U. 1, sup¬ 
plements thereto or reissues thereof.” j 

On the title page of Supplement 14 of Jones’ Tariff, 
effective January 1, 1923, appears the following in 
prominent type: 


i 

i 
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4 ‘RULES FOR CONSTRUCTING COMBINA¬ 
TION RATES 


on 

COMMODITIES ENUMERATED IN TARIFF, 

AS AMENDED 


Between points on 

RAILROADS SHOWN AS PARTICIPATING 

CARRIERS.” 


On the second page of the Jones Tariff, under the 
caption “Participating Carriers” appears the follow¬ 
ing: 


“All railroads shown, by appropriate powers of 
attorney or concurrences in tariff's referring to 
this issue, as parties to rates made subject to the 
rules embodied therein.” 

It is observed that defendants’ tariff contained no 
holding out whatever with reference to Jones’ Tariff 
No. 228, except that it would be bound thereby. The 
Jones’ Tariff contains a description of the participat¬ 
ing carriers. Manifestly, all carriers were not par¬ 
ticipating carriers, and unless the carriers were partici¬ 
pating carriers there is nothing to indicate that the 
combination rule would be applicable. Railroads not 
concurring either by powers of attorney or in tariffs, 
were clearly not parties nor subject to the rules em¬ 
bodied in the Jones’ Tariff. 

The construction to be placed upon these tariffs 
which have the force and effect of statutes, is governed 
by the same rule applicable to any other document in 
dispute. Pillsbury Flour Mills Co . vs. Great Northern 
Rif. Co., 25 Fed. (2d) 66, Updike Grain Co. vs. Chicago 
<£N. IF. Ry. Co., 35 Fed. (2d) 486; Chicago, I. & L. Ry. 
Co. vs. International Milling Co., 43 Fed. (2d) 93; 
Great Northern Ry. Co. vs. Merchants Elevator Co., 
259 U. S. 285; Texas <& Pac. Ry. Co. vs. Leatherwood, 
250 U. S. 478; Ilohenberg vs. L. & N. R. R. Co., 46 Fed. 
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(2d) 952; Chicago Great Western R. Co. vs. Farmers 
Shipping Assn., No. 603, (C. C. A. 10) Fed. (2d) 

The shipments here involved were interstate in char¬ 
acter, and hence, the carrier was required to collect and 
the shipper required to pay the rates named in th0 ap¬ 
plicable tariffs filed with the Interstate Commjerce 
Commission. None of the carriers, except the initial 
carrier, were subject to the Jones’ Tariff. So far as 
they are concerned at least, their rates must be deter¬ 
mined by the applicable tariffs filed with the Interstate 
Commerce Commission. The initial carrier did not 
have it within its power by making its own tariff sub¬ 
ject to the formula provided in the Jones’ Tariff, to 
modify or amend the applicable tariffs of the connect¬ 
ing carriers, nor to force upon them rates nannjd in 
tariffs to which they were not parties. But it is| said 
that the initial carrier held out that the applicable 
rates were subject to the formula contained ill the 
Jones’ Tariff. However, it did not make such hojding 
out, unless the Jones’ Tariff was in fact applicablR. If 
the defendants held out the provisions of the Junes’ 
Tariff, they were held out as an entirety; that is, there 
was no holding out of the rule fixing the rate, except 
in connection with the other portions of the tariff to 
which we have called attention. The plaintiff was 
chargeable with notice of the provisions of all applic¬ 
able tariffs, and hence, it knew, in contemplation of law, 
that only the tariff of the initial carrier made Refer¬ 
ence to the Jones’ Tariff. It knew that the connecting 
carriers were not parties thereto, and the Jones’ Tariff 
itself gave notice that it was applicable only where the 
railroads, by appropriate powers of attorney or bp con¬ 
currence in tariffs referring to the Jones’ Tariff] were 
subject to the provisions of that tariff. It had potice 
of all the rules and provisions contained in the Jones’ 
Tariff. 

“This is not a case in which the Interstate Com¬ 
merce Commission as an administrative body was 
called upon to exercise a discretion; but the question 
to be determined is the meaning of the words ulsed in 
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these tariffs as applied to the facts in this case. In 
Hoheriberg vs. L. & N. R. R. Co., supra, the Circuit 
Court of Appeals of the Fifth Circuit, in considering 
the question presented, said: 

“Turning then to the construction of the tariff 
in controversy, which hinges upon the applicabil¬ 
ity of the Jones-Kelley rule, it is apparent from 
reading the rule that it is not applicable except 
to rates contained in the tariffs where specific ref¬ 
erence is made to it. 

“The tariff containing the outbound rate makes 
no reference to it, but, on fhe contrary, states that 
for cotton to enjoy a transit privilege it must pay 
the inbound interstate factor or rate to Mont¬ 
gomery plus the outbound factor from Montgom¬ 
ery to the ports. That is, both tariffs containing 
both rates or factors must refer to the Jones-Kel¬ 
ley rule and specify that it is applicable in order 
for both rates to be used as proportional factors 
or part of a combination transit rate. As the cot¬ 
ton was shipped out under a tariff that made no 
reference to the Jones-Kelley rule, and did not 
contain the 18-cent increase, the rule is not applic¬ 
able.” 

We are in full accord with these views. 

As said bv this court in Davis vs. Prairie Pipe Line 
Co., 298 Fed. 393: 


“ * * *i a court is warranted in considering 

how the rates claimed as applicable would operate 
as a matter of justice in getting at the railroad’s 
intention with relation to the tariffs. ’ 9 

It would seem clear that the Jones combination rule 
was not intended to be applied, unless all factors of the 
combination were subject to that tariff. In the instant 
case, where only the initial factor was subject to the 
rule, the other participating carriers are entitled and 
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required to charge and collect their tariff rate£ unaf¬ 
fected by the rule, and this would place the entire re¬ 
duction upon the initial carrier because the other car¬ 
riers did not participate in the infliction of any wrong 
and are not joint tort feasors. The effect of the judg¬ 
ment here was to reduce in instances where the rate 
was made of two factors, the $1.65 rate from Vandalia, 
Mo., to Evansville, Ind., as specified in Speiden’s 
Tariff, to $1.15, and in the event the rate is madp up of 
three factors, this $1.65 rate is reduced to 6;j>c. It 
would therefore result that the initial carrier in this 
case would collect and receive neither the rate named 
in the Speiden Tariff, nor that rate as modified by the 
Jones Tariff. In other words, it would collect a rate 
justified by no published tariff. 

There is one claim for $16.64 on overcharge made 
December 3, 1924, in which it is conceded that the rule 
of the Jones Tariff was applicable because specifically 
mentioned in the tariffs of all the carriers concerned. 
As to this claim the plaintiff 'was entitled to recover. 

As to the other claims involved, we conclude that the 
Jones Tariff is not applicable. In view of this (conclu¬ 
sion, it is unnecessary to consider the other issfies pre¬ 
sented. 

The judgment appealed from is therefore reversed 
and the cause remanded for further proceeding con¬ 
sistent herewith. 

Filed July 22,1932. ! 

A true copy. [ 

Attest: 

Clerk, U. S. Circuit Court of Appeals, 

Eighth Circuit. 

(Above copy made from unrevised galley proof.) 
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STATEMENT. 

The historv of this case is briefly stated as follows: 

The appellees between April 9, 1926, and November 
2, 1926, made various shipments of lumber fijom East 
La Porte, N. C., to Toronto, Ontario, Canada. The ship¬ 
ments moved from East La Porte to Toronto! via Cin¬ 
cinnati, Ohio, which was the route desismatdd bv the 
shipper. The carriers demanded and collected a combi- 
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nation commodity rate of 58.5 cents which was arrived 

* 

at by applying a rate of 32 cents to Cincinnati and 26.5 
cents beyond. This rate of 58.5 cents was paid by the 
shipper in compliance with the demand of the carriers. 
The shipper later tiled a complaint with the Interstate 
Commerce Commission alleging that the rate collected 
was inapplicable. The Commission found that both 
factors of the combination rate were subject to the 
rule for constructing combination rates published in 
Jones' tariff I. C. C., U. S. 1, and that the application 
of this rule resulted in a rate of 53 cents. The carriers 
contended that Jones' tariff was not applicable on the 
ground that Jones' tariff applied only “where no 
through tariff rate was published from point of origin 
to point of destination." There was a through pub¬ 
lished rate from East La Porte to Toronto, but the 
through rate as published, was restricted to apply only 
via the Virginia and Maryland gateways. None of the 
shipments involved in the complaint moved via the 
Virginia and Maryland gateways, and the through 
published rate did not apply via Cincinnati, the route 
over which the shipments actually moved. The conten¬ 
tion of the carriers was denied bv the Commission as 

* 

shown by its report and order (R. 4-6). The Commis¬ 
sion accordingly awarded reparation to the complain¬ 
ants, appellees herein. On the failure of the carriers 
to make reparation as ordered by the Commission, 
the appellees filed suit in the Supreme Court of the 
District of Columbia to recover the overcharge. The 
carriers demurred to the declaration and Mr. Justice 
Atkins overruled the demurrer after hearing oral ar¬ 
gument thereon. The carriers elected to stand on 
their demurrer and this appeal is from the order of 
the lower court which overruled said demurrer. The 



points relied upon by the carriers in the low^r court 
are stated on page 8 of the record. The assignments 
of error are found on pages 15 and 16 of the record. 

The first assignment of error is that the “cou|rt erred 
in overruling defendants’ demurrer.” This assign¬ 
ment of error can have no greater affect than a general 
demurrer, and according to well established principles, 
if there is any ground on which the action of t^ie lower 
court can be sustained this court should affirni the de¬ 
cision of the lower court. j 

The fourth assignment of error is merely a restate¬ 
ment of the first and should be disposed of in the same 
way. 

The second assignment of error deals solely with the 
jurisdiction of the Interstate Commerce Coijimission 
and the third assignment of error contends Ithat the 
complaint filed with the Commission was not filed with¬ 
in time contemplated by the statute. 

The jurisdiction of the Supreme Court of the Dis¬ 
trict of Columbia is not questioned in the defendants’ 
assignments of error, although this was one of the 
points insisted upon in the lower court by tljie appel¬ 
lants’ (R. 4). However, in their brief they admit they 
did not seriously question the jurisdiction ot the Su¬ 
preme Court of the District of Columbia but only 
raised the point 4 ‘for the purpose of clarifying the 
declaration in order to bring their points Nos. 2, 5, 
and 6 more directly to bear upon the declaration.” 
The appellees, therefore, feel that they need not devote 
much time to a discussion of the jurisdiction of the 
lower court. However, since the appellants ^lo argue 
that the lower court had no jurisdiction, we have 
thought it desirable to briefly answer this argument 
and that has been done in a later portion of (bur brief. 


4 


Following an authorized increase in the tariff rate 
on lumber it was seen that ail injustice resulted to 
shippers where the through rate was made up by a 
combination of local rates. The obvious result in such 
a situation was that the shipper paid an increase on 
each one of the local combinations resulting in his 
paying two or more increases. The Jones’ tariff above 
referred to, prevented the carriers in such a situation 
from applying the increase to each of the combination 
locals, and required the carriers to apply such increase 
to only one of the combination locals. In the instant 
case the local from East La Porte to Cincinnati was 32 
cents and the local bevond was 26.5 cents. Each of 
these locals included an authorized increase in the 
tariff rate on lumber. The Commission properly held 
that this was the verv situation the Jones’ tariff was 
intended to correct. The old rate from East La Porte 
to Cincinnati was 26 cents and an increase of 6 cents 
had been authorized. The old rate from Cincinnati to 
Toronto was 21 cents and an increase of 5.5 cents had 
been authorized. If both of these increases were to be 
paid by the shipper it would mean an increase of 11.5 
cents. The Commission, therefore, held that Jones’ 
tariff was applicable and that the increase could only 
be added to one and not both of the locals. The rate 
which the Commission found applicable is arrived at 
by adding the old rate, namely 26 cents from East La 
Porte to Cincinnati and 21 cents from Cincinnati to 
destination, making a total of 47 cents, to this rate the 
Commission added a 6 cent increase thus permitting 
the carriers to collect one increase on the through ship¬ 
ment. The carriers have constantly argued that they 
are entitled to add an increase to each of the locals. 
This contention has been denied by the Commission 

and bv the lower court. 

* 


The only question which is involved in thi^ appeal 

ease on 
ould be 

applied to only one of the locals. The carriers con¬ 
tend that Jones’ tariff is applicable only “where no 
through rate is published from point of origin to point 
of destination.” Since there is a rate published from 
East La Porte to Toronto the carriers claiip Jones’ 
tariff does not: apply. The Commission and tjhe lower 
court very properly held that Jones’ tariff d|id apply 
where no through rate is published via the ifoute the 
shipments moved. The carriers contend this construc¬ 
tion of the tariff is possible only by reading into the 
tariff words which are not in there. 

The primary question before the Commission, there¬ 
fore, involved a construction of the tariff. jThe con¬ 
struction which the Commission placed on ]he tariff 
was a common sense construction and is the j only one 
possible with justice to the shipper. The lo^er court 
by its action upheld this construction. 

In our brief we have discussed the questions raised 
by appellants and the cases cited by appellants. These 
matters are handled in our brief in the order in which 
they are discussed in appellants’ brief. 

ARGUMENT. 

The Interstate Commerce Commission Had Jurisdiction 

of the Subject-Matter. 

The above subject is the first discussed by ap¬ 
pellants in their argument in the brief. At the out¬ 
set, they purport to quote the 4 ‘pertinent sections” of 
the Commerce Act. But they omit two very (important 
paragraphs,—Section 6, paragraph 7 (U. S. |C. A. title 


is whether the carriers are entitled to an inc] 
each of the locals, or whether the increase si 
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49, sec. 6) and section 16, paragraph 3 (a), and (c) 
(U. S. C. A. title 49, sec. 16). They are quoted below. 

Section 6, par. 7. “ Transportation ivitJiout filing 
and publishing rates forbidden; rebates; priv¬ 
ileges. No carrier, unless otherwise provided by 
this chapter, shall engage or participate in the 
transportation of passengers or property, as de¬ 
fined in this chapter, unless the rates, fares, and 
charges upon which the same are transported by 
said carrier have been tiled and published in ac¬ 
cordance with the provisions of this chapter; nor 
shall any carrier charge or demand or collect or 
receive a greater or less or different compensation 
for such transportation of passengers or property, 
or for any service in connection therewith, between 
the points named in such tariffs than the rates, 
fares, and charges which are specified in the tariff 
filed and in effect at the time; nor shall any car¬ 
rier refund or remit in any manner or by any de¬ 
vice any portion of the rates, fares, and charges so 
specified, nor extend to any shipper or person any 
privileges or facilities in the transportation of 
passengers or property, except such as are speci¬ 
fied in such tariffs.” 

Section 16, par. 3. Limitation of Actions. “ (a) 
All actions at law by carriers subject to this chap¬ 
ter for recovery of their charges, or any part 
thereof, shall be begun within three years from 
the time the cause of action accrues, and not 
after.” * * * 

“(c) For recovery of overcharges action at law 
shall be begun or complaint filed with the commis¬ 
sion against carriers subject to this chapter within 
three years from the time the cause of action ac¬ 
crues, and not after, subject to subdivision (d) of 
this paragraph, except that if claim for the over¬ 
charge has been presented in writing to the carrier 
within the three-year period of limitation said pe¬ 
riod shall be extended to include six months from 
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the time notice in writing is given by the carrier to 
the claimant of disallowance of the claim, <t>r any 
part or parts thereof, specified in the notice.” 

In the case at bar the appellees seek to enforce an 
order of the Interstate Commerce Commission jdirect- 
ing the appellants to pay to appellees a sum of'money 
which is the amount appellants collected in excess of 
the charges the appellants would have collected had 
they applied the legal tariff rates in effect when the 
shipments moved. The cause of action rests squarely 
upon the provision of section 6, quoted abov(L The 
paragraphs from section sixteen, also quoted above, 
are limitation provisions and indicate quite | clearly 
that the Commission has jurisdiction with respect to 
overcharge claims, for they set forth limitation provi¬ 
sions with respect to actions begun in the courts for 
recovery of overcharges, or by petition filed with the 
Commission. 

The appellants refer to other sections of the [Act, the 
pertinent provisions of which are contained ini the ap¬ 
pellants’ brief. Section 8 (U. S. C. A., title 49, sec. 
8) provides that in case any common carried “ shall 
do, cause to be done, or permit to be done kny act, 
matter, or thing in this Act prohibited or declared to 
be unlawful, or shall omit to do any act, mhtter, or 
thing in this Act required to be done, such common 
carrier shall be liable to the person or person^ injured 
thereby for the full amount of damages sustained 
in consequence of any such violation * * f.” The 


charging of a greater and different compensation for 
transportation than that which would have resulted 
from the application of the legal tariff ratbs is the 
unlawful and prohibited act which resulted in the in- 
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jury to the appellees for which damages are here 
claimed. 

Section 9 (U. S. C. A. title 49, sec. 9) provides that 
the party claiming to be damaged “may either make 
complaint to the Commission” or “may bring suit” 
* * * “in any district of the United States of 
competent jurisdiction,” * * * “but such per¬ 

son or persons shall not have the right to pursue 
both of said remedies, and must in each case elect 
which one of the two methods of procedure”, he or 
they will adopt. Section 13 provides that the com¬ 
plaining party may apply to the Commission by peti¬ 
tion, briefly stating the facts. Section 16, paragraph 
1 (U. S. C. A. title 49, sec. 16) provides that after hear¬ 
ing on complaint, if the Commission shall have deter¬ 
mined that the complaining party has been damaged, 
it “shall make an order directing the carrier to pay 
to the complainant the sum to which he is entitled on 
or before a day named.” Section 16, paragraph 2, 
provides that if a carrier does not comply with an 
order for the payment of money within the time limit 
in such order, the complainant may file a petition in the 
District Court of the United States or in a state court 
having jurisdiction, briefly stating “the causes for 
which he claims damages, and the order of the Commis¬ 
sion in the premises.” In the instant case the report 
of the Commission shows the appellee filed its com¬ 
plaint with the Commission, thus electing to proceed 
before the Commission in the first instance. The Com¬ 
mission issued its order directing the appellants to 
pay to the appellee the amount specified therein with 
interest on or before the date named. The appellants 
failed or refused to pay the sum named within the 


period of time specified and the appellees brought this 
action. 

The appellants now contend that the courts,! and the 
courts only, have exclusive jurisdiction of thi|s cause; 
that the Commission was without jurisdiction and its 
order was invalid. 

In support of this contention the appellants say that 
“the statute does not contemplate a broad election to 
proceed before the Commission or the courts in any 
case within the purview of the Commerce Act”; but 
that “there are cases in which the Commission has ex¬ 
clusive jurisdiction.” The cases cited by tlje appel¬ 
lants support that statement, if it means tjiat some 
causes may be initiated by petition to tjie Com¬ 
mission. It is also stated that “there are cer¬ 
tain cases which may be brought in the coiirts with 
out preliminary resort to the Commerce Commission. ’ ’ 
The appellants cite cases in support of that conten¬ 
tion and quote at length from some of them Jon pages 
9 to 21, inclusive, of their brief. We agree| that the 
courts have entertained suits in which tlier^ had not 
been preliminary resort to the CommissioifL, and in 
those cases the courts have held that resort to the 
Commission was not required. But the appellants do 
not cite a single case since the enactment of the Com¬ 
merce Act which holds that the courts havej exclusive 
jurisdiction of claims for recovery of overcharges. 

The leading case in which the “exclusiv^ jurisdic¬ 
tion” of the Commission was discussed is| Texas & 
P. R. Co. v. Abilene Cotton Oil Co., 204 |CT. S. 426 
(1907), hereinafter called the Abilene Case in which 
section 9 was construed. The conclusion of the court 
is stated in the following language: 
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“In other words, we think that it inevitably fol¬ 
lows from the context of the act that the indepen¬ 
dent right of an individual originally to maintain 
actions in courts to obtain pecuniary redress for 
violations of the act, conferred by the 9th section, 
must be confined to redress of such wrongs as can, 
consistentlv with the context of the act, be re- 
dressed by the courts without previous action by 
the Commission, and therefore, does not imply the 
power in a court to primarily hear complaints con¬ 
cerning wrongs of the character of the one here 
complained of.” (A suit to recover damages be¬ 
cause of the application of an “unjust and unrea¬ 
sonable rate!”, that is to say, for a violation of sec¬ 
tion one of the Act.) 

In Great Northern R. Co. v. Merchants Elevator Co., 
259 U. S. 285 (1922) the court had before it a case in¬ 
volving the interpretation or application of a railroad 
tariff and was called upon to determine if the tariff 
had been correctly applied. It was contended by the 
carriers that preliminary resort to the Commission 
was required. The court said in part, 

“When the words of a written instrument are 
used in their ordinary meaning, their construction 
presents a question solely of law. But words are 
used sometimes in a peculiar meaning. Then ex¬ 
trinsic evidence may be necessarv to determine the 
meaning of words appearing in the document. 
This is true where technical words or phrases not 
commonly understood are employed. Or extrinsic 
evidence may be necessarv to establish a usage 
of trade or locality which attaches provisions not 
expressed in the language of the instrument. 
Where such a situation arises, and the peculiar 
meaning of words, or the existence of a usage, is 
proved by evidence, the function of construction is 
necessarily preceded by the determination of the 
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matter of fact. * * * But where the document 
to be construed is a tariff of an interstate (farrier, 
and before it can be construed it is necessary to 
determine upon evidence the peculiar meaning of 
words or the existence of incidents alleged to be 
aJttachcd by usage to the transaction, the prelim¬ 
inary determination must be made by the Commis¬ 
sion; and not until this determination has been 
made can a court take jurisdiction of t|ie con¬ 
troversy. ’’ 

This case is also quoted at length by the appellants. 
This decision shows the line of demarkation petween 
those cases in which preliminary resort to tlje Com¬ 
mission is not required, and those in which it is re¬ 
quired. And we have quoted that portion of tjie opin¬ 
ion in appendix A. The line of demarkation is also 
stated in China Fire Insurance Co. v. Davis, t). G., 50 
Fed. (2) 389, quoted by appellants, pages 18 and 19 
of their brief. But appellants contend with respect 
to claims for recovery of overcharges (not requiring 
the exercise of administrative discretion that the 
courts have exclusive jurisdiction; thus eliminating 
any line of demarkation whatever with respect to such 
claims. None of the cases cited by them support that 
contention. | 

In referring to the decision in the Merchants Eleva¬ 
tor Co. case, supra, the appellants say (page116), “It 
covers every point we raise here; that is, tlje courts 
and not the Commission have jurisdiction in tjhat class 
of cases which the Court in the Merchants Elevator 
Co. case recognized could properly be maintained in 
the courts without resort to the Commission. One can 
hardly help feeling that had the question been raised 
in that case it would have been decided in line with 
our contention here.” If the contention of the appel- 
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lants’ counsel were a sound one, it is difficult to believe 
that it would have been overlooked during all the years 
since the Act to Regulate Commerce was approved in 
1887. Of the printed reports of the Commission 131 
volumes relate to controversies concerning the rates, 
rules, and practices of carriers. Of those reports a 
large percentage have had to do solely with the appli¬ 
cation or interpretation of rates or rules (that is to 
say, with overcharges), and many of them were of a 
character which did not require the exercise of its ad¬ 
ministrative discretion. Nowhere has the Commission 
dismissed such a complaint because the jurisdiction 
was in the courts rather than the Commission. No 
carrier in all these years has successfully defended 
against the enforcement of an order of the Commission 
for the payment! of an overcharge on the ground that 
the petition was improperly filed with the Commission, 
and no court has ever held that the courts have exclu¬ 
sive jurisdiction over such claims. Undoubtedly the 
absence of such a report of the Commission, and of 
such a decision in the courts is due to the fact that such 
a construction would have been clearly contrary to the 
plain meaning of section 9. If it were sound, much of 
the language of sections 8, 9, 13 and 16 of the Act 
would be meaningless. 

As we have already pointed out, section 9 gives the 
complainant the right to elect whether he will initiate 
his cause of action in the courts or with the Commis¬ 
sion. If the courts have exclusive jurisdiction, and 
not jurisdiction concurrent with the Commission in 
cases involving the interpretation of a tariff, then as 
to such class of cases there is no election of remedies. 
We are not informed how the shipper is to determine 
whether or not his case comes within that class of 
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questions of tariff interpretation which require admin¬ 
istrative action by the Commission. It may |be very 
difficult to decide and the answer may be doubtful. If 
the appellants’ contention is sound, the determination 
of the question is decisive, since the complainant pro¬ 
ceeds at his peril in electing to petition the Commis¬ 
sion, although the plain lauguage of the sedtion in¬ 
forms him that he may proceed before the Commis¬ 
sion or the courts. 

If it be said that an interpretation of the Act, giving 
the Courts exclusive jurisdiction in all cases not re¬ 
quiring the exercise of the Commission’s administra¬ 
tive discretion, would be no different in principle than 
the decision of the Supreme Court in the Abilene Case, 
supra, in which it was held that the Commission has 
exclusive jurisdiction with respect to causes requiring 
the exercise of such discretion, the answer is that to 
give an election of remedies in cases involving such 
discretion would be inconsistent with the Act.j One of 
the principal purposes of the Act was to establish a 
trained and an experienced authority to decide intri¬ 
cate technical questions with respect to transportation 
matters in order that there might be uniformity of 
decisions affecting technical transportation problems. 
Concurrent jurisdiction with the courts with respect 
to all such questions would defeat one of the primary 
purposes for which the Act was passed. Abilene Case , 
supra . It would be contrary to plain language of the 
Act and inconsistent with its purposes, to say| that the 
Commission is without authority to entertiin com¬ 
plaints arising out of the failure of the carriers to ap¬ 
ply their legal tariffs in violation of section slix of the 
Act which it administers. The Abilene Gasp, supra, 
effected consistency between the language and the pur- 




14 


poses of the Act, but to say that the courts have ex¬ 
clusive jurisdiction of certain overcharge claims, would 
be interpreting the Act to destroy itself. “The Act 
cannot be held to destroy itself.” The Abilene Case , 

r 7 

supra. 

In the Abilene Case, supra, the court also said: 


“But it is insisted that, however, cogent may be 
the views previously stated, they should not con¬ 
trol, because of the following provision contained 
in Section 22 of the act to regulate commerce viz.: 
‘ * * * Nothing in this act contained shall in any 
way abridge or alter the remedies now existing at 
common law or by statute, but the provisions of 
this act are in addition to such remedies.’ This 
clause, however, cannot in reason be construed as 
continuing in shippers a common-law right, the 
continued existence of which would be absolutely 
inconsistent with the provisions of the act. In 
other words, the act cannot be held to destroy 
itself. The clause is concerned alone with rights 
recognized in or duties imposed by the act, and 
the manifest purpose of the provision in question 
was to make plain the intention that any specific 
remedy given by the act should be regarded as 
cumulative, ivhen other appropriate common-law 
or statutory remedies existed for the redress of 
the particular grievance or wrong dealt ivith in the 
act ” (Italics ours.) 

One of the obvious purposes of the act was to afford 
cumulative remedies. If the courts Lave exclusive 
jurisdiction with respect to cases not involving admin¬ 
istrative discretion, the recourse to the Commission 
would not be cumulative. Further, if the courts have 
exclusive jurisdiction in plain overcharge cases, then 
the language of the sections of the Act, to which we 
have referred loses much of its effect. The courts 
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should hesitate to interpret the Act in the manner Sug¬ 
gested by the appellants without clear and unequivocal 
support in the act itself for so doing. Certainly, there 
is no language in the act, supporting such a construc¬ 
tion and the court is referred to no specific language 
which can reasonably be so interpreted. The Sug¬ 
gested interpretation must rest entirely upon implica¬ 
tion. The language of the act clearly supportd the 
statement that the courts with respect to causep in¬ 
volving a simple tariff interpretation have concurrent, 
not exclusive, jurisdiction. j 

Further, it must be remembered that the Commission 
has no authority to enforce its orders for the payment 
of money. (Section 16, paragraph 2) If the com¬ 
plainant elects to petition the Commission, as dill the 
appellee in this case, and he secures an order, he (must 
file a petition in a United States circuit court, or a J state 
court of general jurisdiction. The ‘ 4 findings and order 
of the Commission’’ are merely “prima facie evidence 
of the facts therein stated.” Thus, the courts, not the 
Commission, are the final authority with respect \o the 
law questions involved. Therefore, the Commission is 
a fact-finding, and not a law-enforcing bodv. 

The appellants say that “ there must be some leases 
of which the Commerce Commission has not only no 
exclusive jurisdiction, but of which it has no jurisdic¬ 
tion at all, despite the very broad language of section 9 
of the Act.” The Commission is a statutorv bodv and 
the Act is the source of its powers or authority, and its 
jurisdiction is defined thereby. Naturally, therefore, 
it may have exclusive jurisdiction with respect tb mat¬ 
ters specifically entrusted to it by Congress, and no 
jurisdiction whatever with respect to matters not so 
entrusted. It is clear, however, with respect to the 
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issues here at bar that it has jurisdiction inasmuch as 
section 6 requires carriers to file their rate schedules 
with the Commission and to observe them strictly in 
the application of rates for transportation. Persons 
damaged in consequence of such a violation are ac¬ 
corded in sections 8 and 9 of the Act, for example, the 
right to petition the Commission and sections 13 and 
16 of the Act authorize the Commission to issue orders 

i 

against carriers after appropriate proceedings, direct¬ 
ing them to satisfy the petitioner, if such an order is 
found proper in the premises. 

In support of its contention that the Commission has 
no authority to award damages against carriers for 
violation of statutory provisions, appellants point to 
certain Acts of Congress, such as Section 1, para¬ 
graph 18 (49 U. S. C. A., sec. 18) requiring carriers 
to secure from the Commission a certificate of con¬ 
venience and necessity prior to the extension or aban¬ 
donment of their lines. This section and paragraph 
provide in part that no common carrier shall undertake 
the extension of its line or railroad, or the construc¬ 
tion of a new Ipie, or shall acquire any line or railroad 
or extension thereof, 

“unless or until there shall first have been ob¬ 
tained from the Commission a certificate that the 
present or future public convenience and necessity 
require or will require the construction, or opera¬ 
tion, or construction and operation of such addi¬ 
tional or extended line of railroad, and no carrier 
by railroad subject to this chapter shall abandon 
all or any portion of a line or railroad, or the oper¬ 
ation thereof, unless and until there shall first have 
been obtained from the Commission a certificate 
that the present or future public convenience and. 
necessity permit of such abandonment.” (Italics 
ours.) 
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These paragraphs of the Act clearly impose! a duty 
upon the carriers. Plainly, it is for the benefit of the 
“public convenience and necessity.” The violation 
of a public duty does not necessarily result in Iprivate 
damage. It is by no means clear how private flamage 
could result from a failure to secure such certificate. 
With respect to the abandonment of a line, it has been 
held that improvements along a railroad made by 
others in expectation of continued operation does not 
result in an implied obligation to oj:>erate, and ho cause 
of action will lie against the road bv individuals af- 
fected by its abandonment. Broivnwood N. & S. Ry. 
Co. v. Railroad Commission of Texas, 16 Fed. (2nd) 
297. At least, we find no cases in which recoyery for 
private damage resulting from failure to secure such 
a certificate lias been sought in either the courts or 
before the Commission. 

The appellants next ask if petitions may be filed with 
the Commission by persons injured by reason of the 
failure of the carriers to comply with the provisions 
of section 26 of the Act (U. S. C. A. title 49,[sec. 26), 
authorizing the Commission to require train con¬ 
trol and other safety devices, or for injuries re¬ 
sulting from the failure of the carrier to observe the 
standards required by the Commission under the pro¬ 
visions of the Safety Appliance Acts (U. S. C. A. title 
45, secs. 12 and 15), or with respect to the Hours of 
Service Act (IT. S. C. A. title 45, sec. 64) or the Ash 
Pan Act (U. S. C. A. title 45, sec. 19). These acts de¬ 
fine the standard or degree of care which must be exer¬ 
cised by the carriers, and gives the Commission au¬ 
thority to require the maintenance of those standards. 
In St. Louis I. M. & S. R. Co. v. Taylor, 210 "J. S. 2S1, 
the court said: 
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‘‘The obvious purpose of the legislation (the 
Safety Appliance Act) was to supplant the quali¬ 
fied dutv of the common law with an absolute 
*> 

duty, deemed by it to be more just. If the railroad 
does in fact, use cars which do not comply with the 
standard, it violates the plain prohibitions of the 
law, and there arises from that violation liability 
to make compensation to one who is injured by it.” 

The Safety Appliance Act provides penalties for 
failure to maintain the standard required, but it is not¬ 
able that it provides no procedure whereby injured 
parties may appeal to the Commission. In other words, 
it seems clear that it is the dutv of the Commission to 
police the maintenance of the statutory standards, bur 
the injured party is left to his common law right to 
proceed in the courts. It seems clear that the Commis¬ 
sion may not afford relief in such cases, for we find 
and are referred to no case in which a complaint of an 
injured party has been filed with the Commission. 

Further, that such relief was not accorded bv the 
* • 

Safety Appliance Act is shown by the following (U. S. 
C. A., title 45, sec. 41): 


44 That neither said report (the Accident Report 
of the Commission) nor any report of said investi¬ 
gation nor any part thereof shall be admitted as 
evidence or used for any purpose in any suit or 
action for damages growing out of anv matter 
mentioned in said report or investigation.” 

The appellants seems to place no great reliance 
upon their argument with respect to the Acts just re¬ 
ferred to, for they say if the supposititious cases cited 
are not in point, then they will turn to what is 44 much 
clearer in point.” But what they turn to affords no 
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greater comfort to them than the Acts we have just 
discussed. Those cases and the situation we are now~ 
about to discuss are the same from the view point of 
the principle that the Commission cannot affojd relief 
for private damage unless it is specifically empowered 
to do so by the Interstate Commerce Act of which it is 
a creature. They refer to Section 20 (U. S. C. A. title 
49, section 20) which requires common carriers subject 
to the Act to issue bills of lading, and makes the issu¬ 


ing carrier liable to the lawful holder for anf loss or 
damage, even though the injury occurred on jlie lines 


of a connecting carrier; also to section 1 (6) (U. S. C. 
A., title 49, sec. 1, par. 6) which declares that the car¬ 
riers shall observe reasonable practices with respect to 
the issuance, form and substance of bills of lading; and 
to section 1 (4) (U. S. C. A., title 49, sec. 1, par. 4) re¬ 
quiring carriers to furnish transportation orj. reason¬ 
able request. The appellants say that it would got be se¬ 
riously contended that an aggrieved shipper might 
bring action before the Commission to recover Jdamages 
because of loss, damage or delay to shipments |in trans¬ 
portation, or for the failure of the carrier tp receive 
and transport goods. But, it is said, it might well be 
urged that such actions could be instituted before the 
Commission in view of the broad provisions of sections 


8 and 9 of the Act. The Act does, indeed, require the 
carriers to issue bills of lading; declares that the issu¬ 
ing carrier shall be liable to the lawful holder even 
though the injury occurs on the line of a connecting 
carrier,—a modification of the common-law i)ule; that 


the bill-of-lading rules shall be reasonable; land that 
transportation shall be furnished upon reasonable re¬ 
quest, but it does not say for tlie failure to yransport 
safely, for example, that the aggrieved shipper may 
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file complaint with the Commission. The Commission 
has consistently declined to entertain complaints for 
the recovery of loss or damage because of delay or in¬ 
jury to shipments. Its reasons for doing so, are stated 
in Blame & Co. v. Wells, Fargo & Co ., 15 I. C. C. 53, 
at page 55 : 


“It is true that the act authorizes the Commis¬ 
sion, after full hearing and upon complaint made, 
to award damages, but it is careful to restrict that 
authority to cases in which the carrier may be 
liable under the provisions of the act. The ex¬ 
press language of section 8 is that in case of the 
commission or omission bv the carrier of any mat- 
ter or thing prohibited or required by the act, ‘such 
common carrier shall be liable to the person or 
persons injured thereby for the full amount of 
damages sustained in consequence of any such 
violation of the provisions of this act.’ In section 
9 the provision is that the person injured ‘may 
bring suit * * * for the recoverv of the damages 
for which such common carrier mav be liable un- 
der the provisions of this act.’ In section 16 the 
Commission is authorized to make an award of 
damages whenever, after hearing and upon com¬ 
plaint made, it shall find that the party complain¬ 
ant ‘is entitled to an award of damages under the 
provisions of this act for a violation thereof.’ It 
is a violation of the provisions of the act for a 
common carrier to demand and collect an unlaw¬ 
ful or discriminatory rate, and of complaints based 
on such violations the Commission has full juris¬ 
diction and may afford redress by establishing rea¬ 
sonable rates to govern future shipments and 
awarding reparation with respect to past ship¬ 
ments. The Commission may also require car¬ 
riers to desist from unlawful preferences and 
otherwise regulate the rates and practices of car¬ 
riers; but with respect to the performance by car- 
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riers for the shipping public of their general duties 
as common carriers other than those cohered by 
the act, the Commission is wholly without! author¬ 
ity. Breaches of duty in that respect, sucih as the 
loss of or damage to property in transit, thje failure 
to make delivery safely and with reasonable des¬ 
patch in accordance with the contract, express or 
implied, which a carrier enters into when accept¬ 
ing a shipment for carriage, are matters that are 
solely within the jurisdiction of the courts.” 

Thus, it will be seen that the bill of lading is a con¬ 
tract within the rule that laws in force at the time and 
place of the making, and which affect its validity, per¬ 
formance and enforcement, enter into it and form a 
part of it, as if expressly referred to or incorporated 
in its terns. Northern Pac. Ry . Co. v. Wall, £41 U. S. 
87. But while the Commission is given authority to 
prescribe rules and regulations affecting the jcarriers’ 
liability with respect to damage or delay, it is given 
no authority to entertain complaints of aggrieved ship¬ 
pers for failure to transport shipments safely, and 
therein lies the distinction with respect to loss and 
damage claims and complaints arising from tljie failure 
of the carriers to apply the rates which it has filed 
with the Commission. The duty to apply the legal 
rate is specifically required by the Act, and for the 
carriers’ failure to do so, the Act affords the right to 
file a complaint with the Commission or a |suit in a 
court. But recourse to the Commission is! not pro¬ 
vided for the failure to carrv safelv or with reason- 
able despatch. 

The need of uniformity of the bill of ladijng provi¬ 
sions which induced it to prescribe the conditions of 
the uniform bill of lading are stated by the Commis- 
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sion In the Matter of Bills of Lading, 52 I. C. C. 671, 
at page 678: 


“During this period (1906 to 1915) numerous 
complaints alleging varying and unfair practices 
of carriers in the interpretation and application 
of the rules! and regulations of their bills of lad¬ 
ing continued to be received by the Commission. 
The great importance of the bill of lading, not 
only in transportation usage but as an assignable 
and negotiable instrument in everyday commer¬ 
cial affairs and transactions, constantly became 
more evident, tending to accentuate the long rec¬ 
ognized necessitv for a uniform bill of lading and 
conformity on the part of carriers to common 
practices thereunder. The situation described, 
and the uncertainty in which shippers, carriers, 
and other interests frequently found themselves 
involved, made it imperative for the Commission 
to take action for the purpose of formulating and 
prescribing uniform bills of lading, if it should 
prove practicable to do so. Such action was taken 
through the medium of this proceeding.” 


It described its source of authority as follows at 

•/ 

page 686: 

“By amendment to section 1 of the act, effective 
June 18, 1910, it was made the duty of all com- 
mon carriers subject to the provisions of the act 
“to establish, observe, and enforce just and rea¬ 
sonable * * * regulations and practices affecting 
* * * the issuance, form, and substance of * * * 
bills of lading.” 


“Under the provisions of section 15 of the act, 
as amended June 29, 1906, and June 18, 1910, the 
Commission is empowered, after full hearing upon 
a complaint made as provided in section 13 of the 



act, or under an order for investigation made upon 
its own initiative, to determine whether anj^ regu¬ 
lation or practice is unjust or unreasonable, or in- 
justly discriminatory, or unduly preferential or 
prejudicial, or otherwise in violation of any of the 
provisions of the act and ‘to determine ajnd pre¬ 
scribe what * * * regulation or practice lis just, 
fair, and reasonable, to be thereafter fallowed, 
and to make an order that the carrier or carriers 
shall cease and desist from such violations to the 
extent to which the Commission finds the same 
to exist . 9 9 j 

“Thus the Commission has power and authority 
under the act to determine the reasonableness of 
rules, regulations, and practices of the Carriers, 
and to require them to cease and desist from the 
enforcement of rules and regulations, and the con¬ 
tinuance of practices found to be unreasonable or 
unjustly discriminatory, or unduly prejudicial. 
And herein lies the Commission’s power to lay 
hands upon the ‘issuance, form, and substance’ 
of bills of lading.” j 

Its order in this case was held invalid in Alaska S. 
S. Co. v. United States , 269 Fed. 713, which) was re¬ 
versed in United States v. Alaska S. S. Co., 253 U. S. 
113; see also Missouri Pacific R. Co. v. Poster, 273 
U. S. 341. 

Thus it will be seen that while the Commission has 
authority to prescribe uniform rules governing the 
transportation of goods entrusted to commoij carriers 
subject to its jurisdiction, it has steadily declined to 
assume jurisdiction of claims for loss or damage to 
individual shipments. With respect to its jurisdiction 
as to such claims, it said in the Bill of Lading case , 
supra, at page 685, that: j 
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“The liabilitv of common carriers for the loss 
of, or damage to, shipments rests upon definite le¬ 
gal principles, and the enforcement of such lia¬ 
bility is not within the jurisdiction of the Inter¬ 
state Commerce Commission. Lost or Damaged 
Freight Replacement, 43 I. C. C. 257. It can not 
direct the payment of a loss-and-damage claim, 
since the failure to pay would not be a violation of 
the act to regulate commerce. Larkin Co. v. Erie 
& Western Transportation Co., 24 I. C. C. 645. 
The Commission is merely the instrument of the 
law. Its functions are administrative and quasi¬ 
judicial. Its authority to prescribe and impose 
upon carriers the terms and conditions which they 
shall write into their bills of lading is limited (1) 
by the common law; that is, the Commission in no 
event could impose upon the carriers the assump¬ 
tion of anv greater liabilitv than the common law 
imposes upon them: and, (2) by the statutory law, 
since the Commission’s power and authority 
springs from and is limited by the organic act.” 

The appellants also refer to Empire Refineries v. 
Guaranty Trust Co., 271 Fed. 668 (Circuit Court of 
Appeals, Eighth Circuit, 1921) and to Gustafson v. 
.Michigan Central R. Co., 129 X. E. (Supreme Court 
of Illinois, 1921) (See pages 25 and 26 of appellants’ 
brief). These cases are clearly not in point. They 
are cases in which shippers leased or bailed tank cars, 
special equipment not ordinarily furnished by the car¬ 
riers, for compensation computed at a rate per mile 
of transportation, stated in a tariff, for use by the 
carriers in transportation specified in the contract of 
bailment. The carriers used the cars for purposes not 
designated by the bailment, violating the terms under 
which they used the cars. No provision of the Act 
gives the Commission jurisdiction with respect of com- 
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plaints for damages due to failure of the carriers to 
comply with contracts governing the use of privately- 
owned cars. 

It is urged by appellants (pages 32 to 38, iifclusive), 
that carriers suffer unjustly and are denied e<jpial pro¬ 
tection of the laws, because the Commission has juris¬ 
diction in reparation and some overcharge cases, and 
the carriers are required to submit to the jurisdiction 
of that body; whereas when the shipper pays less than 
the legal charge, the carrier may resort to the courts 
only, and the shipper is not required to submit to the 
Commission’s jurisdiction. But the shipper!, it must 
be remembered, if he resorts to the Commission, can¬ 
not secure satisfaction of his claim, if refused by the 

le court, 
with re¬ 


carriers, unless he enforces his order in t 
There is no undue burden upon the carrier 
spect to matters within the exclusive jurisdiction of 
the Commission, since it has opportunity tjo defend 
itself before the Commission and the Courts, 
merits or demerits of the present law are n<jt a ques¬ 
tion for this court. There is no constitutional question 
here involved. 

The appellants earnestly seek, but do not] find any 
line of demarkation which gives exclusive jurisdiction 
to the courts of simple overcharge cases. Op page 32 
of their brief they say, “There must be soine line”. 
Again on page 38, they say: 


“Finally, aside from all that, tlierej must be 
some cases of which the Courts have jurisdiction 
and the Commission has not, for examplp, the loss 
and damage actions, to which we have I referred, 
so that there must be a line drawn somewhere. 7 ’ 
(Page 38) 


I 
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The above is significant. They have searched dili¬ 
gently but without success. Such language and other 
similar expressions in the appellants’ brief admit that 
the authorities relied upon to sustain their contention 
fall short of doing so; that they have no confidence in 
the precedents cited to show that the courts have ex¬ 
clusive jurisdiction of overcharge claims. They do, 
however, express the belief that the Courts should have 
such jurisdiction, or that if precedent is lacking there 
must be resort to some authority or to some logic 
which will produce the desired result. The author of 
the appellants’ brief in the case here at bar seems to 
have made the same contention in Southern Ry. Co, v. 
Eichler, 56 Fed. (2nd) 1010. Apparently the court in 
that case recognized the implication arising from the 
argument of the appellant, that if the courts do not 
have such jurisdiction, they should have it, for it said: 

“* * * appellant urges that this is a question 
for the court alone, and not one within the juris¬ 
diction of an administrative body. While it may 
freely be admitted that the submission of pure 
questions of law, to a body in which the rules of 
evidence are relaxed, and the hearing assumes an 
informal character, must necessarily be less satis- 
factory, nevertheless, the jurisdiction of the Com¬ 
mission, to entertain the complaint of any person 
claiming to be damaged bv anv common carrier 
subject to liability under the provisions of the 
Interstate Commerce Act has been broadly con¬ 
ferred by the Congress (section 9, 49 U. S. C. A., 
p. 328), and this jurisdiction has been consistently 
recognized. National Elevator Co. v. Railway, 
Company (C. C. A. 8) 246 F. 588; Pennsylvania R. 
R. Co. v. Clark Coal Co., 238 U. S., 456,' 470, 35 S. 
Ct. 896, 59 Law. Ed. 1406; Louisville & Nashville 
R. R. Co. v. Ohio Valley Tie Co., 242 U. S., 288, 
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291, 37 S. Ct. 120, 61 Law Ed. 305; Chicago, B. & 
Q . R. R. v. Feintuch et al. (C. C. A. 9) 191 F. 482; 
Hormel & Co. v. Chicago, M. <& St. P. R. Co., (C. C. 
A. 8) 283 F. 915, 918; Standard Oil Co. v[ United 
States (D. C.) 41 F. (2nd) 836, 842, affirmed 283 
U. S'., 235, 51 S. Ct. 429, 75 L. Ed. 999.” 

The question before this court, as well as that before 
the court in the case from which the above quotation 
is taken, is to determine what jurisdiction is cbnferred 
by the Act upon the Commission and the Courts. What 
should be done, if anything, is obviously a matter for 
the Congress. The years of litigation that ha\ie passed 
since the enactment of the Commerce Act, the clear lan¬ 
guage of the Act conferring concurrent jurisdiction 
upon the Commission and the courts, and the repeated 
recognition of the fact of such jurisdiction by the 
courts, and the complete inability of the appellants to 
cite one clear-cut and decisive authority to support 
their contention, notwithstanding the many ybars that 
the Act has been in force, deprive their argument of 
power, and justify the appellants’ lack of faith in the 
sufficiency of the precedents they have relief upon. 

The appellants’ argument herein, that the courts 
have exclusive jurisdiction, rests upon the injplication 
or assumption that the question at bar is la simple 
question of interpretation of the language of a tariff, 
and is one in which resort to the Commission is not, or 
was not, necessary. If that assumption is not cor¬ 
rect; if the question is not so clear as the appellants 
would have the court believe; if, as a matter of fact, 
the case at bar is actually one in which resort to the 
Commission was required, then the entire argument 
of the appellants with respect to the Commission’s lack 
of jurisdiction must be disregarded. The appellants’ 
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argument is persuasive that the case is one in which 
administrative action of the Commission was required. 
For example, the appellants explain the alleged rea¬ 
sons for the establishment of the Jones-Kellev rule. It 

•* 

is said that it was established to avoid double and 
treble increases in rates; that it was established to 
maintain an harmonious rate structure,—“fair to the 
shippers”, and was designed to prevent discrimination 
and inequality between shippers. Also, that the rule 
as interpreted by the Commission is contrary to the 
rule that “ordinarily combination rates made up of 
two or more factors are higher than the single-factor 
joint through rates”. (This is plainly an error, since 
there was no single-factor through rate applying via 
Cincinnati) Page 61. The argument implies that un¬ 
less the rule is interpreted in the manner in which 
the appellants say it should be, violations of other sec¬ 
tions of the Act will result. 

But these are mot matters which may properly be 
taken into consideration by the court. If the language 
of the rule is as simple as the appellants believe it to 
be, these considerations have no place in the argument 
of the appellant. They are obviously matters affecting 
the practices of the carriers which come within the 
administrative discretion of the Commission; they are 
matters affecting the rate structure, its maintenance 
and its lawfulness under other sections of the act. 
Whether, for example, a rate or rule results in undue 
preference or prejudice, presents a question under 
section 3 of the Act (U. S. C. A. 49, sec. 3) for the 
Commission only to determine. The appellants’ own 
statements, therefore, are persuasive that there is 
more behind this rule than it would have this court 
believe. 
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This identical rule (Jones or Kelley rule) h^s been 
before the courts in other cases and its interpretation 
had been held to be a question requiring* administra¬ 
tive action by the Commission. Standard Oil Co. v. 
United States (D. C.) 41 Fed. (2nd) 836, 842; s|ffirmed, 
283 U. S. 235, 51 S. Ct. 429, 75 L. Ed. 999. In that case 
the Supreme Court said: 

“The rates assailed before the Commission were 
those charged according to what is called the 
“Kelley tariff”. Appellants contended that there 
were in effect specific rates taking precedence 
which were lower and should have been ajpplied.” 
* * * (Page 237) [ 

“Second. The case before the Commisjsion did 
not, as contended, involve merely the construction 
of the written words employed in a rate tariff— 
a simple question of law; but required considera¬ 
tion of matters of fact and the application of ex¬ 
pert knowledge for the ascertainment of the tech¬ 
nical meaning of the words and a correct apprecia¬ 
tion of a variety of incidents affecting tjieir use. 
It is evident from an inspection of the record, as 
the Commission in its first report said, tljat ‘both 
cases concern unusually complicated and technical 
tariff situations ’ the proper determination of 
which called for the exercise of the trailed judg¬ 
ment of that body of experts, ‘appointed by law 
and informed by experience’ Illinois Central, etc. 
R. R. v. Inter. Com. Com. 206 U. S. 4411 
S'. Ct. 700, 51 L. Ed. 1128. And to that 
the interest of uniformity, the determination must 
be left.” (Pages 23S, 239) 


l 454, 27 
bodv, in 

•/ 7 


Further, with respect to the contentions of the ap¬ 
pellants at bar, it should be noted that in the Lase just 
quoted in part, the appellants therein resort id to the 
Commission in the first instance, but the Commission 
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dismissed their* Complaint. Having failed, they turned 
to the courts. 

The Court said: 

“Appellants sought to enjoin and annul an or¬ 
der of the Commission dismissing two complaints 
filed with that bodv to recover damages for nu- 
merous alleged overcharges exacted by the car¬ 
riers. The petition also prayed that the Commis¬ 
sion be directed bv the court to enter an order 
granting the prayer of said complaints, and find¬ 
ing that petitioner has been overcharged by an 
amount which is equal to the difference between 
the rates assessed bv said defendant carriers and 
the rates lawfully applicable to said petitioner’s 
shipments, and ordering a further hearing, if nec¬ 
essary, for the purpose of determining the amount 
of money to be paid by the defendant carriers to 
petitioner by way of reparation. (Page 237.) * * * 
It follows that, apart from what is said in sup¬ 
port of the ground first above stated, the order of 
the Commission was not susceptible of review by 
the courts. i Compare Int. Comm. Comm. v. Del., 
L. & W. R. R., 220 U. S. 235, 251, 31 S. Ct., 392, 55 
L. Ed. 448; United States v. Louis. & Nash. R. R., 
235 U. S. 314, 320, 35 S. Ct. 113, 59 L. Ed. 245; 
East Tenn., etc., Ry. Co. v. Interstate Com., 181 
U. S. 1, 27, 21 S. Ct. 516, 45 L. Ed. 719. 

Third. But putting the foregoing grounds en¬ 
tirely aside* and assuming the correctness of ap¬ 
pellant’s contentions to the contrary, neverthe¬ 
less, having regard to the remedy invoked and the 
relief sought by the petition, we think the district 
court was without jurisdiction. Section 9 of the 
Interstate Commerce Act, c. 104, 24 Stat. 379, 382 
U. S. C., title 49, section 9 (49 U. S. C. A. sec¬ 
tion 9), provides that a claim for damages against 
a common carrier may be brought before the Com¬ 
mission by complaint, or by an action in a federal 



district court of competent jurisdiction, I but that 
the claimant or claimants shall not have the right 
to pursue both of said remedies, and must in each 
case elect which one of the two methods of pro¬ 
cedure herein provided for he or they will adopt. 
Having elected to proceed and having proceeded 
to a determination before the Commissicfn, appel¬ 
lant was, by force of this provision, precluded 
from seeking reparation upon the same claims by 
the alternative method of procedure. (Compare 
Geo. A. Hormel & Co. v. Chicago, M. & St. P. Rv. 
Co. (C. C. A.), 283 F. 915, 918. j 

It is true that appellant sought to enjoin and set 
aside the order of the Commission, but bnly as a 
preliminary step toward obtaining, by a decision 
upon the merits of the claims, the same relief it 
failed to secure from the Commission. This is 
made clear by the prayer of the petitiop, already 
quoted, namely, that the Commission b(t directed 
by the court to grant the prayer of the cojmplaints; 
find that petitioner has been overcharged! to the ex¬ 
tent set forth; and order a further hearing, if nec¬ 
essary, to determine the amount to be paid by way 
of reparation. It is of no importance that the ad¬ 
judication sought is to take the form oif a direct¬ 
ion to the Commission to grant the prayer of the 
complaints filed before that body, etc., instead of 
a plenary judgment to the same end, for the 
prayer in that form is nothing less than an at¬ 
tempt to avoid the statute by indirection. In sub¬ 
stance and in principle the claim before] the Com¬ 
mission and the claim before the court were the 
same, and the district court was without! authority 
to entertain the controversy * ’ 


That this court has jurisdiction of the case 
we think, beyond question. The Standard 
pany Case, supra, is authority that prelimin 
to the Commission was necessary. The or 


at bar is, 
Oil Com - 
ary resort 
der of the 
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Commission has been obtained and appellants are here 
resting upon it. But even if the subject-matter is such 
that no resort to the Commission was necessary, the 
cases cited clearly show that the Court does not have 
exclusive, but concurrent, jurisdiction, and that ap¬ 
pellees are not barred by the statute because they failed 
to institute action seasonably in the courts. 

Claim for Overcharge Was Not Barred at the Time 
Complaint Was Filed With the Interstate Com¬ 
merce Commission. 

Appellants contend that this complaint was barred 
when it was filed 1 with the Interstate Commerce Com¬ 
mission. It is said in substance that this is true, be¬ 
cause the claim was filed with the Canadian Pacific 
Railway, a Canadian carrier; that inasmuch as it was 
not filed with a carrier subject to the Act, under the 
provisions of section 16, paragraph 3, petition to the 
Commission was barred because it was not filed there¬ 
with within three vears from the time the cause of ac- 

•> 

tion accrued. The report of the Commission with re¬ 
spect to this subject says: 

“An overcharge claim covering these shipments 
was filed with the delivering carrier on March 19, 
1929, and was disallowed on November 6, 1929.’’ 

The provisions of section 16, here in issue, are stated 
on page 6. It will be noted that section 16, para¬ 
graph 3, section (c) provides in part that: 

“For recovery of overcharges action at law 
shall be begun, or complaint filed with the Com¬ 
mission against carriers subject to this chapter 
within three years from the time the cause of ac- 
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tion accrues * * * except that if the clhim for 
overcharge has been presented in writing to the 
carrier within the three-year period of lhbitation 
said period shall be extended to include sixjmonths 
from the time notice in writing is given by the car¬ 
rier to the claimant of disallowance of the claim 


: A* 


:Vj 


* 7 ? 


The Shipments Moved Between April 9 and 

ber 2, 1926. 


Novem- 


Claim was filed with the carrier March 19,j 1929,— 
within three years from the date of the movements of 
the shipments. It was disallowed by the carrier No- 


le Com¬ 
petition 
because 


vember 6, 1929, and petition was filed with t 
mission, December 13, 1929. Therefore, the 
was seasonablv filed with the Commission, 
within the three-year-and-six-months ’ period, if the 
claim filed with the deliverying carrier was sufficient 
to toll the operation of the statute. The appellants in¬ 
sist that such filing did not stav the statute. 

The Commission has said that it is incumbent upon it 
to determine if the statute has run, even though the 
question is not raised by the parties. Hussey v. Chi¬ 
cago, B. L £ P. By. Co., 13 I. C. C. 366. Beq 
lapse of time not only bars the right, but also 
the remedy (A. J. Phillips Co. v. Grand Trunk W. By. 
Co., 236 U. S. 662), it would seem strange that the ap¬ 
pellants did not raise this question of jurisdiction be¬ 
fore the Commission, instead of doing so in this pro¬ 
ceeding, if it was felt that the contention now ljnade was 
sound. 

The argument of the appellants on this subject may 


ause the 
destrovs 


be divided as follows: (a) That the Canadu 
Railway is a Canadian carrier, and not subjq 
Act. (b) That that carrier is not jointly liable with the 


n Pacific 
ct to the 
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American lines, because no “joint” through rates 
from the point of origin to Toronto were assessed. 

(a) This court is asked by appellants to take notice 
that their lines of railroad do not reach Toronto. That 
may be true. But it is also said it must be admitted 
that the Act does not apply to the Canadian Pacific 
“within the coniines of the Dominion of Canada.” 
That may also be correct, but it should be remembered 
that the Canadian Pacific is subject to the Act 
with respect to its lines ivitlim the United States. The 
report of the Commission does not show where the 
Canadian Pacific took possession of the shipments. But 
inasmuch as lines of some of the appellants, the Balti¬ 
more and Ohio, for example, do not extend beyond the 
United States, it is reasonable to assume that it may 
have taken possession of the shipments within the con¬ 
fines of this countrv. But we do not regard this as ma- 
terial, for reasons hereafter stated. 

(b) The appellants say (page 41 of their brief) 
that the charges were assessed on a combination of 
rates based on Cincinnati. But they must admit that 
the factor from Cincinnati to Toronto is a joint rate, 
since the American lines, on the one hand, and the 
Canadian Pacific Railway, on the other, could not 
alone have effected the transportation and delivery of 
these shipments beyond Cincinnati. The Canadian Pa¬ 
cific Railway was a party to the publication of a joint 
rate bevond Cincinnati. 

It is a well-recognized rule that every carrier who 
participates in ai wrongful exaction from the shipper 
is liable in solido like every other joint tort feasor. 
Louisville & N. R. Co. v. Sloss-Sheffield Steel $ Iron 
Co., 269 U. S. 217. An overcharge (the collection of 
more than the legally applicable tariff rate, as here) 
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has been held by the Commission to be a tort for which 
all the participating* carriers are jointly and severally 
liable. Poston Brick Co. v. Illinois Traction Liye, Inc., 
107 I. C. C. 507; Kohlman Bros. & Sugarman d. Louis¬ 
ville & N. R. Co., 123 I. C. C. 56. The appellants here 
and the Canadian Pacific Railway were jointly and 
severally liable for the wrongful collection of Charges 
The filing of the claim with the Canadian Paci 
way was, therefore, in legal effect the filing of 
against each of the lines participating in the transpor¬ 
tation, and was sufficient to stay the statute. |t was a 
filing with 44 the carrier” since each and everyone of the 
carriers concerned were jointly and severallyj respon¬ 
sible for the violation of section 6 of the Act. i 

The appellants refer to News Syndicate Col v. New 
York Central R. R. Co., 275 U. S. 179, where, they say, 


Ific Rail- 
a claim 


4 4 the Commission condemned as unreasonable 
assessed on a joint through rate from a point 


ada to a point in the United States and required the 


carriers of this country to pay the damages 


charges 
in Can- 


found' 


(Page 41) This decision was later followed ijn Lewis- 
Simas-Jones Co. v. Southern Pac. Co., 2S3 17. S. 654, 
with respect to shipments moving into tlnf United 
States from a point in Mexico. 

The appellants attempt to explain away tli|e rule in 
these cases, by saying that in the Neivs Syndicate Case, 
supra, the shipments moved from Canada, whjle in this 
case, they moved into Canada. The distinctioii is with¬ 
out merit, because the wrongful act was the collection 
and retention of charges in excess of the tariff' charges. 
The direction of the movements, or the transportation 
of shipments into, instead of out of, Canada, certainly 
does not excuse the appellants from the consequences 
of the act of collecting the illegal charges. iBut it is 
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also said that in the News Syndicate Case, supra, “the 
charges arose from a joint through rate”, while in the 
case at bar the charges were collected at rates based 
to and from Cincinnati. But this distinction is also 
without merit, since, as we have already pointed out, 
the collection of the overcharges was a tort, which 
rendered each of the participating carriers jointly and 
severally liable. The Commission could, and properly 
did, direct its order herein against the American lines, 
which were clearly within its jurisdiction. 

The appellants also seek to derive comfort from Neiv 
York Central R. Co., v. Chislom, 268 U. S’. 29 (1925) 
in which, it was held that no action could be maintained 
in our courts for the death of an employee of one of 
the American carriers engaged in commerce between 
points in the United States and points in Canada where 
the injury occurred in Canada. But that action was 
brought under the Employers’ Liability Act. The court 
said: 


“The carrier was subject only to such obliga¬ 
tions as were imposed by the laws and statutes 
of the country where the alleged act of negligence 
occurred * * 

The above case is clearly not in point here. 

Summarizing,! with respect to the arguments of the 
appellants on this subject, it is respectfully submitted 
that the filing of the claim with the Canadian Pacific 
Railway was seasonable, because the collection of the 
overcharge was a tort for which the appellants and the 
Canadian Pacific Railway, each and all, were respon¬ 
sible, and the filing of the claim with the Canadian 
Pacific Railway was in legal effect a filing with each 
of the appellants. Inasmuch as such filing was within 
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three years from date of the movements, and since the 
petition filed with the Commission was filed within sis 
months from the disallowance of the claim by the de¬ 
livering carrier, it was seasonably filed with the Com¬ 
mission, and this case, therefore, is not barred! by the 
provisions of section 16 of the Act. | 

i 

Plaintiffs’ Declaration Does Set Out a Valid Cause of 
Action. The Commerce Commission’s decision 
Was Net Contrary to Law and Was Sufficient to 
Support the Reparation Order. 

The shippers presented bills of lading to tjlie car¬ 
rier at East La Porte, N. C. Each of these billi of lad¬ 
ing covered lumber and specified the route o|‘ move¬ 
ment. Each bill of lading designated routing via 
Cincinnati, Ohio. Each was a contract which Required 
the carriers to route the shipments via the routes desig¬ 
nated. The carriers were required to assess j:he rate 
or rates provided in the tariff for the route ojr routes 
specified. There was no single joint through rate in 
effect via the routes specified; that is, via Cincinnati. 
There was such a rate in effect via the Virginia and 
Maryland gateways, but it would have been contrary 
to the bills of lading to forward the shipments via 
those gateways. There being no single rajte from 
East La Porte, N. C., to Toronto, Canada, it w^s neces¬ 
sary to construct the total through rate by adding the 
rates up to and beyond Cincinnati. Charges were col¬ 
lected at a combination commodity rate of 58.5 cents, 
composed of 32 cents to Cincinnati and 26.5 cents be¬ 
yond. Both factors of the total rate were subject to 
the rule for constructing combination rates, ijublished 
in Agent Jones’ tariff I. C. C. U. S. No. 1, ahd called 
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the Jones, or the Jones-Kelley rule. The application 
of this rule resulted in a rate of 53 cents, which com¬ 
plainant alleges was applicable. The language em¬ 
ployed by each of the tariffs provided that “where 
no published through rates are in effect from point 
of origin to destination,” this rule should be used. 
It is the contention of the appellants that the rule 
means that if no published through rates are in effect 
“via any route", the method of computing the through 
combination rate may be used. They say that there 
was a single-factor through rate in effect via the Vir¬ 
ginia and Marvland gatewavs and, therefore, that the 
combination rule may not be used. The appellees’ 
contention is that the rule must be applied to the cir¬ 
cumstances of the specific contract of transportation. 
No published (or single-factor) through rate existed 
via Cincinnati, and the rule may, therefore, be applied. 

The word “where” has the meaning of “a situation 
in which” (Funk & Wagnall’s Standard Dictionary), 
and implies a combination of related circumstances. 
The fact that a jroute was specified and that no single¬ 
factor rate applied over that route were determining 
factors in this situation. The fact that there was a 
through rate via the Maryland and Virginia gateways 


has no relation to or connection with this situation for 
the carriers would have violated the contract if they 
had routed the 1 shipments via those gateways. The 
only route which they could properly use was the route 
via Cincinnati. The fact that a through rate existed 
via other routes has no relation or connection to the 
situation here presented. If the carriers’ contention 
is correct, and if the word “where” has the broad 
meaning the appellants have assigned to it, any unre- 
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lated condition may be read into the application of the 
rate. It might be said, if a rate of 50 cents isj in effect 
from New York to San Francisco, or if the sfm shines 
in Norway, the combination rule may be aplplied. It 
may be said that these conditions are absurd. That is 
true, because, for example, the fact that the 
shine in Norway has no relation to the facts 
in the contract. The condition must be a phrt of the 
situation or contract. To make the use of the rule de¬ 
pendent upon the existence of a single-factof rate via 
a route which the carriers could not use and via which 


sun may 
bmbraced 


in plain 
they were 
condition 


the movement of the shipments would be 
violation of bill of lading* instructions which 
required to observe, would be to impose a 
having no relation or connection with the contract of 
shipment. The reasonable interpretation is (that inas¬ 
much as there was no through combination I or single¬ 
factor rate over the route specified in the bill! of lading, 
the combination rule must be applied. 

To argue that the rule is applicable only when there 
is a through joint rate via any route , will open the 
door to a wide variety of situations and will impose 
unreasonable burdens upon the shipper. In this case 
there was a joint through rate via one route but not via 
the route of movement. If only one single-factor rate 
exists, the rates of all routes over which combination 
rates are applicable are increased to equal the single¬ 
factor rate of the one route which may be! circuitous 
and of difficult operating conditions, vdiich circum¬ 
stances and conditions may be reflected iiji the rate, 
which rate would, by reason only of the rule, become 
the rate over routes where those circumstances and 
conditions did not exist. Further, the rule was one of 
wide application over a large part of the United States, 


40 


and applied from many points served by rail lines, 

some of which were served by one line and some of 

which were served bv many. If the interpretation 

urged by the appellants is correct, and the rule has the 

broad and unrestricted meaning which they would give 

to it, a shipper at, a point having thirty railroads, pre- 

liminarv to the use of anv combination rate in order to 
* * 

determine the legal rate, would have to ascertain from 
the tariffs of each railroad whether or not any one of 
them published in its tariff a single-factor rate from 
that point to destination and if one such railroad pub¬ 
lished such a rate, that rate would apply, regardless of 
the route desired by shipper. At large railroad centers 
such as Atlanta, Birmingham, New Orleans, or Chi¬ 
cago, this would be a serious burden upon the shipper. 

Additional words to this rule, as is contended by 
appellants, are not necessary, since the word “where” 
clearly means “the situation” or a relationship of 
circumstances. These circumstances here are the rout¬ 
ing specified via Cincinnati and the absence of a single 
factor rate. But additional words would be read into 
the rule if it means that the combination rule may not 
be applied via Cincinnati, if a combination through 
rate is in effect via “any other route.” 

The appellants ? argument admits (page 48 of their 
brief) that the words “via any route” were published 
by the carriers, it is said, to “clear up the unfortunate 
misunderstanding of the wording of the combination 
rule.” When this proposal was presented to the Com¬ 
mission, it declined to permit the carriers to increase 
their rates via all routes subject to combination rates 
bv the mere addition of such words, without showing 
that transportation circumstances and conditions jus¬ 
tified increasing the rates to equal the single-factor 
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rates of other routes. The carriers were unable to 
show or did not show, that such conditions exisfted and 
that increases were warranted, and the Commission 
declined to authorize any increases which woul^i result 
solely and only because of the use of these additional 
words. Cancellation Rule for Combination Rytes, 93 
I. C. C., 614. 

The appellants say on page 53 of their brief :j 

“The rule was * * * to maintain a har¬ 

monious rate adjustment which would be fair to 
shippers in the various sections shipping to vari¬ 
ous destinations between all points. Without such 
a plan (those shippers without the through rates 
and having to use combination rates would have 
the total charges they paid increased in a greater 
amount than, for instance, their competitors ship¬ 
ping on the through rates. The combination rule 
prevented any such unhappy situation arising, and 
it was designed for that purpose.” 

The argument overlooks the fact however th^t under 
section six of the act the carriers are required to ob¬ 
serve the rates they publish, and neither the Commis- 
sion or die Courts can authorize the use of different 
rates until they are found to be in violation of some 
other section of the act. The rates before this court 
have not been found unreasonable in violation of sec¬ 
tion one, nor has any violation of sections two, three 
and/or four been found to exist by the Commission. It 
cannot be assumed that the combination rate* in issue 
violates any of those sections. Neither can jit be as¬ 
sumed without resort to ‘the Commission, thjjt the in¬ 
terpretation of this rule by the Commission resulted in 
any violation of the Act. None has been shown. It 
follows that the case cited by appellants on page 54 
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(Interstate Cominerce Commission v. Chicago, etc., R. 
Co., 218 U. S. 88, at 102, Great Northern Railway Co. v. 
Dehnar, 283 XT. S. 686) are not in point. 

The appellants cast the blame for the continuance 
of this rule upon the Commission, for they say (pages 
49 and 50 of their brief) that the Commission “might 
have suspended the tariffs and entered upon an inves¬ 
tigation upon its own motion concerning them with a 
view of imposing its views with respect thereto upon 
carriers and shippers”. The authority of the Commis¬ 
sion to suspend exists only prior to the effective date 
of the rates and not after rates become effective. Sec¬ 
tion 15, par. 7 (U. S. C. A. 49, Section 15, par. 7). When 
the Commission declined to permit the carriers to make 
a change in this rule which would have resulted in un¬ 
supported increases in rates, it did not prevent the car¬ 
riers from initiating new tariffs which would effect a 
change in the rule without increasing rates. We think 
it fair to assume that the carriers could have found a 
method of changing the tariffs without causing unwar¬ 
ranted increases, if thev had chosen to do so. But re- 
gardless of what was done, or not done, until the rule 
is changed it must be applied as the carriers have 
written it. 

The appellants also argue that the through rate must 
be applied. They refer to Indian Refining Company 
v. L. & N. R. Co., 155 I. C. C., 380 and Rule 5 (c) as 
follows: 

“If no specific rate from point of origin to des¬ 
tination of a through shipment is provided, and 
no specific manner of constructing combination 
rate for it, is prescribed, the lowest combination 
of rates * * * is the lawful rate for that ship¬ 
ment. ? 1 
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That case and the rule are not in point because a 
“specific manner of constructing combination rate” 
was imovidcd in the rule in this case. I 
On pages 55, 56 and 57 of the appellants’ brief they 
devote considerable attention to the long line of deci¬ 
sions, beginning with the case of Sligo Iron Store Com¬ 
pany v. W. R. Co., 62 I. C. C., 643 and 73 I. (p. C., 551. 
Those cases involve an interpretation of the Jones- 
Kelley rule. As the appellants point out jthe Sligo 
Iron Store Company case involves a situation where 
two or more rate factors were used and where only 
one tariff referred to the rule, or where more than 
two factors were involved and the tariff jontaining 
one of the factors made no reference to the rule. The 
Commission, in substance, held that where the tariff 
publishing one of the factors referred to the rule, it 
applied with respect to the tariffs covering each of the 
other factors of the combination rates whether or not 
the tariffs publishing those factors contained, or re¬ 
ferred to, the rule. There were dissents bv individual 
Commissioners and a court has differed from the Com¬ 
mission. Hokenberg v. Louisville <& M. R . ) Co., 46 F. 
(2d) 952. However, instead of supporting tpe conten¬ 
tion of the appellants in this case, the court in the case 
above cited, supports our contention. In the case at 
bar the tariff covering the rate up to Cincitunati, and 
the tariff covering the rate beyond Cincinnati both 
made reference to the Jones-Kelley rule. In support 
of the statement that the court in the case juted actu¬ 
ally supports our argument, we refer to a portion of 
the quotation from that case contained in the appel¬ 
lants’ brief, page 56: 

“That is, both tariffs containing both rates or 
factors must refer to the Jones-Kellef rule and 
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specify that it is applicable in order for both rates 
to be used as proportional factors or part of a 
combination transit rate.” 

The appellants say that since the court saw fit to 
differ with the conclusion in the Sligo case, this court 
should differ with the Commission’s interpretation of 
the rule in the case at bar. There is no logical reason 
why a difference of opinion with respect to the Sligo 
case should necessarily result in a difference of opin¬ 
ion with respect ! to the case at bar, for the matters 
involved in each case are entirely different. The ap¬ 
pellants’ contention here requires additional words to 
be inserted in the rule. An unrelated condition, or lan¬ 
guage which would entirely change its meaning would 
be added; whereas in the Sligo case the question was 
whether the rule offered in the tariff of one of the 
participating carriers also bound connecting carriers 
who did not publish the rule. As will be seen, the 
questions in the two cases are not at all related. 

On pages 57, 58, 59, 60, 61 and 62, the appellants 
quote from 25 R. C. L., Sections 213 and 217, and from 
certain cases, in support of the proposition that 
“where the language of a statute is plain and unam¬ 
biguous and its meaning clear and unmistakable, there 
is no room for construction, and the courts are not 
permitted to search for its meaning beyond the stat¬ 
ute itself”. We agree with these principles. The ap¬ 
pellants’ argument necessarily implies that the present 
rule is unambiguous and that its language is clear and 
unmistakable. We also think that is true and the 
Commission in the Wausau Lumber Company case, 
and cases therein cited, and in this case, has agreed 
with the contention that the rule means just what it 
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says. The appellants cannot interpret the rulj} to mean 
what they say it means, unless they add to it the 
words “via any route”, or similar words which add 
to the rule a condition that is not now existing* therein. 
To interpret it as the appellants would have [the court 
do, makes the rule ambiguous and that is just[ what *we 
contend the rule is not. 

The appellants also refer to St. Louis & O 7 Fallon R. 
Co. v. U. S., 279 U. S., 461, 484, in which the court said 
the Act should be construed to carry out the legisla¬ 
tive purpose. It is stated by the appellant^ that the 
purpose of the combination rule was to prevent double 
or treble rate increases in the separate factors making 
up the combination rates; that in the case at bar the 
combination rate assessed was 1 cent less than the 
single-factor through rate. This we desire to point 
out is not the fact. There was no single-factor through 
rate applying over the route specified by the shipper. 
The single-factor through rate referred to applied via 
the Virginia and Maryland gateways,—an entirely dif¬ 
ferent route. The use of the rate via that rolite would 
be in violation of the route specified by the shipper 
which the carriers were required to observe under 
section 15 of the act, par. 8 (U. S. C. A. 49, section 15). 
Even if it were true, as stated on page 61, that there 
was “no practical necessity for resort to the combi¬ 
nation rule when we recall the original purposes for 
which it was designed”, it would nevertheless be 
equally true that the rule was contained in [the tariff 
and as long as it is there the carriers, the| Commis¬ 
sion, and the courts must apply the rule asj it reads. 
There is only one question here before the court, which 
is the same as that which was before the Commission; 
namely, was there a single-factor through rate over 
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the route which the carriers were required to observe 
because it was specified by the shippers? The carriers 
themselves admit that such a rate did not apply via 
Cincinnati and, therefore, the irresistible conclusion is 
that the combination rule applied. 


Conclusion. 

It is respectfully submitted that the decision of the 
lower court should be affirmed. 


II. L. McCormick, 

Harry S. Elkins, 
Attorneys for Appellees. 
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APPENDIX A. 

Excerpt from the decision of the Supreme Court 
in Great Northern Railway Company jv. Mer¬ 
chants Elevator Company, 259 U. S. 285. Refer¬ 
ence is made to this excerpt on page 11 of this 
brief. 

In the 'following cases in which the jurisdiction of 
the court was sustained without preliminary resort to 
the Commission, the question involved was solely one 
of the construction of a tariff, or otherwise a question 
of law, and not one of administrative discretion: 
(1) Louisville £ N. R. Co. v. F. TT\ Cook Brewing Co., 
223 U. S. 70, 84, 56 L. ed. 355, 359, 32 Sup. Ct. Rep. 
189; Pennsylvania R. Co. v. International Goal Co., 
230 U. S. 184,196, 57 L. ed. 1446,1451, 33 SupJCt. Rep. 
893, Ann. Cas. 1915A, 315; Pennsylvania R. Co. v. 
Puritan Coal Min. Co., 237 U. S. 121, 134, 59 L. ed. 
867, 874, 35 Sup. Ct. Rep. 484; Eastern R. Co. \v. Little¬ 
field, 237 U. S. 140, 59 L. ed. 878, 35 Sup. Ct. Rep. 4S9; 
Illinois C. R. Co. v. Mulberry Hill Coal Co., 338 IT. S. 
275, 59 L. ed. 1306, 35 Sup. Ct. Rep. 760; Penn¬ 
sylvania II. Co. v. Son wan Shaft Coal Co., 242 U. S. 
120, 61 L. ed. 188, 37 Sup. Ct. Rep. 46; Pennsylvania 
R. Co. v. Kittanning Iron £ Steel Mfg. Co., £53 U. S. 
319, 64 L. ed. 928, 40 Sup. Ct. Rep. 532. See also Swift 
£ Co. v. Hocking Valley R. Co., 243 U. S. 281,161 L. ed. 
722, 37 Sup. Ct. Rep. 287; St. Louis, I. M. £ S. R. Co. 
v. J. F. Hasty £ Sons, 255 U. S. 252, 256, 65 L. ed. 
614, 616, 41 Sup. Ct. Rep. 269. (2) Hite v. Central R. 

Co.. 96 C. C. A. 326, 171 Fed. 372; Gimel \Bro$. v. 
Barrett, 215 Fed. 1004, 218 Fed. 880, 141 C. 0. A. 379, 
226 Fed. 623; National Elevator Co. v. Chicago, M. £ 
St. P. R. Co.. 158 C. C. A. 558, 246 Fed. 5$8; J. C. 
Francesconi £ Co. v. Baltimore £ O. R. Co., 1274 Fed. 
687, 691. Compare Empire Refineries v. Guaranty 


Trust Co.. 271 Fed. 668. (3) Kansas City 

R. Co. v. Tonu. 102 Ark. 20. 26, 143 S. IV. 577; 


Southern 

Western 


£ A. R. Co. v. White Provision Co., 142 Ga. 246, 82 
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S. E. 644; Gustafson v. Michigan C. R. Co., 296 Ill. 41, 
129 X. E. 516; Wolverine Brass Works v. Southern P. 
Co., 187 Mich. 393, 396, 153 X. W. 778; Reliance Eleva¬ 
tor Co. v. Chicago, M. & St. P. R. Co., 139 Minn. 69, 
165 X. W. 867; St. Louis , S. F. & T. R. Co. v. Roff, 
Oil & Cotton Co., 61 Tex. Civ. App. 190, 192, 128 S. W. 
1194; Southern P. Co. v. Frye & Bruhn, 82 Wash. 9, 
143 Pac. 163. Compare Hardaway v. Southern R. Co., 
90 S. C. 475, 73 S. E. 1020, Ann. Cas. 1913D, 266. See 
contra, Cheney v. Boston & M. R. Co., 227 Mass. 336, 
116 X. E. 411. Compare Poor v. Western U. Teleg. 
Co., 196 Mo. App. 557, 564, 196 S W. 28. 

In the following cases, where the court refused to 
take jurisdiction because there had not been pre¬ 
liminary resort to the Commission, the question pre¬ 
sented either \yas one of fact, or called for the exercise 
of administrative discretion: Texas & P. R. Co. v. 
Abilene Coft on Oil Co., 204 U. S. 426, 51 L. ed. 553, 
27<JSup. Ct. Rep: 350, 9 Ann. Cas. 1075; Baltimore & 

Q. R. Co. v. United States , 215 U. S. 481, 54 L. ed. 292, 
v4&«-Supt Ct. Rep. 164; Mitchell Coal <& Coke Co. v. 

Penyfgylvania R. Co., 230 U. S. 247, 57 L. ed. 1472, 33 
Sup! CfrRep. 916; Morrisdale Coal Co. v. Pennsylvania 

R. Co., 230 IT. S. 304, 57 L ed. 1494, 33 Sup. Ct. Rep. 
938; Northern P. R. Co. v. Solum, 247 U. S. 477, 483. 
62 L. ed. 1221, 38 Sup. Ct. Rep. 550; Director General 
v. Viscose Co., 254 IT. S. 498, 65 L. ed. 372, 41 Sup. Ct. 
Rep. 151. See also United States v. Pacific & A. R. & 
Nav. Co., 228 IT. S. 87, 57 L. ed. 742, 33 Sup. Ct. Rep. 
443. 




